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Court of Appeals of the District of Columbia 


Xo. 4393. 

Capita P. Vox Horst el al., Api)cliants, 

vs. 

Flora B. Thompson et al. 


a Supreme Court of tlie Dislriet of Columbia. 

Equity. No. 40585. 

Flora IF Thompson and (Ikorge W. White, Exeeutors under the 
Will of Dwight .J. Partello, Deeeased, Plaintiffs, 

vs. 

Carpi A Partello von Horst, Ai>eline S, Ap.ell, and Florence 

Siiii’LEY Partello, Defendants. 


rNPiEi) States of America, 

I){.strict of (^ohnnhla, 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Wasliington, in said District, at the times 
hereinafter mentioned, the following papers were filed and i)roeeed- 
ings had, in the above-entitled cause, to wit: 

1 Bill. 


Filed October 5, 192’2. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 


Ecpiity. No. 40585. 


Flora B. Thompson and (B:orge W. White, Exeeutors under the 
Will of Dwight J. Partello, Deceased, Plaintiffs, 

vs. 


Carh’a 


Partello von Horst, Adeline S. Ap.ell, 
Shipley Partello, Defendants. 


and Florenc e 


To the Supreme Court of the District of Columbia: 

The |)laintitfs. Flora B. Thompson and (Jeorge W. White, re¬ 
spectfully re})rescnt: 

1—4393a 


c. r. vox HORST et at. vs. f. b. THo>rrsox et al. 


I. Tliat lliov aiv cilizcMis of the* I'liilod Stales ami residiaits of 

t- 

llio District of (’olmolaa; that tlu'v were* nominated as executors 
under the last'will and tistanicnt of l)\vi.iiht .1. Dartello, deceased; 
that letters testainenlaiv were uianti'd nnt<> them hv this (’oiirt, 
holdiii” a Prol)at(‘ Donrt, in A<hninistration Danse mnnhered *27d04, 
on the ir>th day of ()ctol)er, Ih'JD; tliat tlu'y <lnly (jiialilied as such 
exeeutois and fioni that time, have l)(‘en and are now acting as such. 
Plaintilfs tile this suit in their capacity as such execntoi’s. 

II. The defemlants, ( arita Paitello Vau Horst and Adeline S. 
Ahell are sued as the soh* heirs-al-law and next-of-kin of the aliove 
decedent, tlie late Dwiiiht .1. J’art(‘llo. their father. Plaintitfs are 

nnal>le to stat(‘ wh(*tli(‘i' th(‘ said ('arita Partello Von Horst 
2 is a citizen of the rnitial Stati's or a (lerman sul)ject, hut 
thev are informed that she claims to h(* a citizen of the Tnited 
States, a resident of (Jeiinany, hnl temporarily residing in the Dis¬ 
trict of Columl)ia. The defendant, Adeline S. Ahell, is a citizen 
of the Tnited States, and ])laintilfs art* advist'd that she is a resident 
of the City and State td' New York. Tiie defendant, Florence Ship- 
ley I’artello, is the widow of Dwight .1. Fartcllo, .Innior, deceased, 
son of tin* ahovt* dece<lent, and is sued in her own right in respect 
of the matters hereinafter set fortli. The sai<l Florence Shipley 
Fartcllo is a citiz(*n (d‘ the Fniti'd Slat(*s ami a rt'sidcnt of the C'ity 
of Chicago, in the State of Illinois. 

HI. Tin* ahove-naiiK'd decedent, Dwight .1. Fartcllo, departed 
this life on or about the Fhh day of August, F.)2t), leaving a last 
will and testament, bearing date the .'list dav of .lannarv, Ihl.S, and 
a codicil thereto, hearing date tin* 22nd day of .lannarv, F.)2t), both 
of which were dnly admitted to pr<)hatc ami lecord as a will of both 
real and p(*isonal (‘State, by decict* of this Court, holding a Frohate 
Court, on the 12th day of October, F.t2U. in the afoicsaid Administra¬ 
tion Cause No. 27d(H on the Administiation Docket of said Court. 
Flaintitfs attach hereto a dnly c(*rtitied copy of the aforesaid last 
will and testament and codicil thereto, marked ‘‘Flaintitfs’ Kxhihit 
A’’, and pra,v that the .<am(* may Ik* r(*ad as a part hereof. 

1\'. Flaintitfs have been administering the said estate, have paid 
all the debts of the deced(*nt, have .settled certain claims 
.*> again.^t the (*stalc, have paid the legacies provid(*d under the 
last will and l(*stam(*nl and codicil theieto hereinabove men¬ 
tioned, as mo(hTK*d by a certain agi(*(*menl ii copy of which has been 
tiled in the administration can.^e above* r(*ferred to, and a copy of 
which is hereto annexed, mark(*d ‘‘Flaintitfs’ Ivxhihit F’', and is 
j)rayed to Ik* read as a ]»art hereof; and plaintilfs .siy that they are 
now r(*ady linally to s(*ttl(* and distribute* dec(*d(*nt’s (*state. 

y. Flaintitfs show that the dcc(*dcnl, in his last will and testa¬ 
ment, made his son, Dwight .1. Fartcllo, .liinioi-, now deceased, his 
residuary legatee, and that. aft(*i' his .<aid s(»n’s d(*ath, he executed 
the codicil afor(*.<aid, in which la* made tin* following provision for 
the disposition of his ri'sidiiary estate*, namely: 

‘‘fhirther I heiehy hc«pi(*ath to my (*x(*cntors all the* re*sl and 
residue of my estate to be disposed as they may think best, the pro- 
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ceods to be disposed of also as lliey iijav think best and applied to 
such obieets of ebaritv as tbev niav deeide.” 

W. Plaintiffs further show to the Court that question has been 
raised by the defendants, Carita Paitello Von lIoi*st and Adeline 8. 
Abell, as to the validity of .<aid ]>rovisions, and plaintitt's are advised 
that they are entitled to the instructions of this Court as to whether 
the said residuaiy clause is valid, and whether thev slK)uld distribute 
the residuary estate to such o!)jects of charity [is they naiy decide, 
or whether the said clause is invaPKl, and they should distribute the 
residuary estate as intestate property. 

4 \'II. Idfiintitfs S{iv tlait tlie decedent, in his last will and 

testament, provided, aiiioni;- other things, as follows: 

‘'Further. I herehv dirc'ct that if [inv heneficiiirv under this will 
should attempt to contest the validity of the same, 1 hereby direct 
that any provi;sion made herein for such, shall be cut off and can¬ 
celled and re\crt to the residiuiry portion of the estate.” 

Plaintiffs further state that the s{ii<l defendant. (Airitii Partello 
Ahm Horst, on the 21fth day of 8cptt‘mh(*r, 11)21, filed in the ciforesaid 
administnition cjiusi* ji petition and cavi'.it, jittiicking the validity 
of the hist will and testann'iit and codicil upon certain |L»;rounds 
therein particularly s(‘t forth. And plaintiffs say that while it is 
true that the aforesaid pi'tition and cavcfit have since been with¬ 
drawn under and in {iccordance with the terms of the jiforesaid com- 
])romise aj^reement, ami the said cavejit has been dismissed l)y order 
of this Court, holdinu a Prohate Court, dated the 21st day of Sep¬ 
tember, 11)22, yet, nevertheless, they [ire advised that they are en¬ 
titled to the determination of this ('ourt iind its instructions as tc 
whether the Hlinji of said caveat and the attack thereby made upon 
the validity of said hist will and testament [ind eiMlicil had the effect 
of depriviiyu; the defendant, C.irita Paitello Win Ilorst, of any ri^ht 
in the estate of said decedent, in the event the Court should hold the 
residuary provisions of .»;[iid codicil to be invalid and tluit the residue 
estate should pass as in case of int(*stacv. 

\"III. Plaintiffs further state that the said Dwight J. 
o Partello, in ami hy his last will and testament aforesiiid, de¬ 

vised unto his .<on. Pwimht .1. P.irtc'llo, .lunior, a ciatain farm 
in Palo Alto Comitv, in th(‘ State of Iowa, in conlirimition. jis 
therein alleged hy sjiid deccMh'nl, of a c(‘itain deed to siiid farm there- 
tofVire <.»iven bv him to his said son; ami thereafter, by reason of 
the death of his said son, the' said Dwight J. Partello, ly his codicil 
aforesaid, devised said faini in equal shares unto the three defendants 
herein. The defendant, Morence Shipley Partello, however, filed 
in the District Court of the State of Iowa in ami for Palo Alto (^luntv 

t 

a jietition in eipiity, wherein she jilleged that the said farm had been 
convev(“d bv the said Dwight .1. Partello on May 2o, Iff 12, to the 
aforesaid Dwight .1. Parti'llo, Junior, hut that the deed thereto had 
not been recorded, and that, after the death of the said Dwight J. 
Partello, Junior, she, the said Florence Shipley Partello, had sur¬ 
rendered said deed to the said Dwight J. Partello, in consideration 
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(4‘ liis MjLiiofiMCiit to devise the said faiiii to lier by his last will and 
t(‘staiiient. Sjdd cause <luly came on for trial, and resulted in a 
d(“cr(*e of tlu* said court, awardiim the said farm, in its entii'ctv, to 
the said f'loiimcc Shi]»lcy Part(‘llo, an appeal wherefrom was duly 
not(‘d hy th(‘ <Icf(*mlants to this cause, ('arita l*artello \’ou Hoist 
an<l Adeline S. A hell, who were als(» defendants in said cause in Palo 
Alto (’ounty, and said appeal is now pending. 

Plaintiffs fmther stat(‘ that the said f'ha’enee Shipley Partello, at 
th(‘ trial of said cause*, olfeicd e\ ide'uce* tcudiu^ to ju'ove that, at the 
time* (»f her surren<l(*r of the afoiesaid dei'd to the saiel Dwight J. 

Pait(‘llo, in consideration of his agreement to devise the afoi-c*- 
t) saiel farm to her hv his last will and ti'stament, the saiel 
Dwight .1. Partello, on the loth day of .lanuarv, 11)20, made 
and ex(*euted a eoelieil to his last will an<l testament, wherein and 

wherehv he deviseel said farm to her: and in adelition thereto devi'-=(‘d 

« 

and heepieathed to her “the house ami 1(»1 owneel hy me in Washin<»;- 
ton, I). C. known and described as No. d Iowa (’irele, the le^al descrip¬ 
tion of said land la'inu; Pot Thirty-eiu;ht (2),S), S(piare Two Hundred 
I''(»rty-one (2-11) in .slid Pity of Washington, and the contents vif 
.Slid hou.s* h(*retofore devi.s*(l in .siid Will to my .slid .sm, Dwight 
.1. Partello. .Ir.; also my hou.sdiold furniture ami ])ersonal effects at 
pi‘(*.s‘nt in tlu* (’ity of Perlin. (lermany. fhirope, afs) heretofore de* 
vi.s'd in .sii<l Will to my .siid son.” Plaintiffs furth(*r state that, 
whih* ( 111 * evi<leuce offeied in .slid suit hy tlu* afoii'.siid f'loreiiee 
>‘hipley Pai’tello ti'iah'd to piove that the aiireement hetwei'U her 
and the said Dwight .1. Partello reiuiired only that Ik* dc'vi.s* to her 
the aforesaid farm, in considi'iation of the suiri'iidei' hy her to him 
(»f the afor(*.sii<l d(‘e<I, yet. nevi'i'thele.'^s. through her eoun.s'l, the said 
Florence Shipley Paitello has a.<s(‘rted to jilaintiffs informally the 
claim that, althoimh .siid codicil was theieafter destioved and re- 
voked hy the said Dwight .1. Pai'tello, she is nevertheless entitled to 
th(* .Slid Iowa (’ircle |)roi>erty and also the* pei'sonal and household 
(‘flei'ts hei’einahove uu'utiom'd. All of the jiersonal and household 
effects of .Slid deci'dent which havi* coim* into the custodv of these* 
jdaintiffs ai(* .s‘t out and appi-ai.s*d in the inv(‘ntory of apprai.«^ed 
jiersonal estate made and filed in this cause; a copy thereof is hereto 
atta(*h(‘<l. mark(‘<l “Plaintiffs’ kPxhihit and prayed to l;e 
7 read as pai’t h(‘i(*of. Plaintiffs state, however, that in addi- 
tiiMi to till* p(‘i-.smal |U()perty <leserihe<l on tlu* said a|>|uaisal, 
the d(*c(*deut left oth(*r p(‘i.s)n;il )>rop(*rtv in stoiau;e in (l(*rmanv, of 
which till* j>lainti(fs we're* unable* to obtain pos.s*.<sion, ami which was 
suh.s‘<jue*ntly de*livei‘e*d. hut without jilaintiff’s e*onse*nt, to the* de*fe*ud- 
ant. Caiita Paitello Ahm Horst, as plaintiffs are informe'd aiul he*lieve, 

and thi re'fore* ave*r. Plaintiffs furthei-state* that more than one* ve*ar 

• 

aftei- flii'ii* ap|M>intme*nt and eiualifie'ation as e*xe*e*utors under the* 
will of the* <le*ce*<Ie*nt. the* said (’arita Paite'llo Xhm Horst made* de*- 
maml upon the*m foi‘ the <lelive*ry of e*.ss*ntially all e)f the* tangible 
jierseinal jiroperty im*luded in the afore*.siid appraisal, basing liei* 
claim the*reto upon a ceitain hill e>f .sile, l)e*arin^ elate the 27th day 
of Oe*toher, IDll, exe*e*ute*d hy the elee‘ede*nt, Dwight J. I’artelle), in 
favor of her, the .sii<l Cai'ita Partello Ahin Heirst. And jilaintiffs 
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stale that after prolonged investigation and consideration of the 
aforesaid hill f)f sale, and after appropriate presentation of the facts 
to this Court, holding a Prf>hate ('ourt, jdl and singular the articles 
claimed hy the said Carita l^ai'tello \’on Horst umler the said hill of 
sale wcie dulv delivered to her under the authoritv (vf an order of 

A' 

this C.'ourt in the aforesaid adiuinistiation cause, the said articles ag- 
gr(*gating an appraised value of One Hundred 'riiirty-three ddiou- 
saiul hive Hundred Seventy-Six Dollars and Fifteen ("ents ($Dv),- 
r>7r).ir)), so that there now remain in the hands of the executors 
only the following personal and househohl ell'ects, namely: Andreas 
Ouarnerius, fecit Cremona \holin formerly the ]>roperty of the Duke 
of lOdinhurgh, Twenty-Five Hundred Dollars, ($’2,.‘)(l().) ; 
<S f^rancisco Ruggieri, \Aolin l<>h4, ddiree Thousand Dollars, 
(-$•),()()().) ; Old Italian Ahola, Five Hundred Dollars, ($")<)().) ; 
Hunting Case Cold Watch, I'ifty Dollars, (•$')().); Three stone dia¬ 
mond ling. Six Hundred Dollars, ($()00.); stocks aj>piaiscd at 
lOighteen d'housand Seven Hundred and Twenty Dollars, ($l<S,72t).) ; 
1 onds ai>j)raised at Six Thousand Three Hundred and Sixty Dollars, 
($(),o()0.), making a total of Thirty-One Thousand Seven Hundreil 
and Thirty Dollars, (5fdl,7o().). 

Rlaintitls are advised l)v their counsel that the aforesaid claim 
of the said Florence Shipley Rartello to said personal and house¬ 
hold ellects remaining in IIkmi* hands, and also to said Iowa ('ircle 
house, is untcnahle and (Uitindv inconsistent with the evidence (dVcrcil 
in hcluilf of the said Floix'iu-e Shi|»h‘v Rartello in the aforesaid trial 
in the Stat(‘ of Iowa, hut that, for their ju’otection, idaintitfs should 
name her as party defendant hereto, so that she may he napiired 
to asseit herein any rights which she may claim in and to any of 
the property in this jurisdiction helonging to the decedent’s estate, 
and therehy lie forever harred. 

Wlu'refore, the premises considered, plaintitls pray: 

1. That the process of this Court may issue, directed to the de- 
fiMidants, ( arita Rarti'llo \h)n Horst, Aleline S. Ahell, and f'lorencc 
Shipley Rartello, and ea(*h of them, rcMjuiring them to a])j)ear herein 
hy a (lay certain and answer the exigencies of the foregoing hill of 
complaint; and that as to such of said defendants as are non-resi¬ 
dents and cannot he served ]>ersonally, a suitable order of puhlica- 
tiou may he enteipd herein. 

h 2. That this C(nut mav enter a decree henan determining 

and adjudging, (a) wluther the afoivsaid residuary pro¬ 
visions contained in the codicil of the said Dwight .1. Raitello, de¬ 
ceased, aie valid: (!>) if tlu' same he held invalid, whether the afore¬ 
said provision contained in the last will and testament of said de¬ 
cedent, in i-elation to any attack thei'eon, operat('s to deprive the de- 
fi'udant. (Marita RartiMlo A'on Horst, of any rights in sai<l estate; 
(c) that the di'fendant, f’lorema' Shipley Rartello, has no right 
or claim whatever in or to the said Iowa (^ir(*le housi* or any ])ersonal 
or household effects of the sa.id Dwight J. Rartello. deccasi^d; (<J) 
the distrihuti(»n which should he made hy plaintiffs, as executors 
as afoipsaid. of the estate' of said de^cedent remaining in their hands 
undc'i’ the determination hy this Court of the aforesaid matters; 
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jhhI tlwil SiHil (l(M*io(' iniiy 
lo IIk'Hi lh(‘ir i’(*m><)1ki 1)1(‘ costs ;m<l 

.*t. Th.-il j»l;iinlilVs iiuiy Iimvc sucli oilier ;in<l l‘iirllK*r I’clicf as to 
tli(‘ (’oiiit iiiav socin meet in the |H’('mi<('s. 

KLOKA r». THOMPSON, 
(;i:o. w. wniTP, 

AVcra/or.s a.s* A jffrrxald. 

pi:i:llk iV o(Hpp>v, 

Aifnrnrtis jin' Phiinfiljs. 


plaintill's aeeordin.nly and award 
(*xpens(‘s herein. 


1)ISTHI(T OF (’OH'MIilA, SS 

(l(‘oru(‘ W. Wliite and Moia ]>. Thonijison, hein<»: lirst dnly sworn, 
on oath. d(‘])ose and say that they have read the foreooin.u, hill of 
complaint hy tluMii snhscrihed as e.xt'cntors as aforesaid, and 
10 that they know the contents thereof; that the matters and 
thinus tlu'iein stated njion their jiersonal knowletl^c arc 
tnu'. ami thos(* th<*i-ein stated upon information arid belief, they 
Ix'licvc to he true. 

FLOPA P». THOMPSON. 
oFo. \v. wiirrF. 

Siih'iciihed and sworn to lu'fore me. this Ith dav of (tetoher, 10*2*2. 

|si:ai,.1 KoPF.KT F. PPKdlS, 

Xofari/ I). (\ 
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PfAI.XTM FS* k'.XllIlHT A. 

No. 1. 


Washin.iiton, D. C., January 2) 1st, lOlS. 

I the undci.-iiined DwitihP J. Partello, heiniJ!: <»f sound and dis- 
posiiiL’ mind, and desiiini: to make <lis)»osition of my Instate* K(‘al, 
Pi‘i'cnal. and Mixed, to take ell(*et after mv d(‘eease—do herehv 
mak(*. pnhlish and d«“claie this, to h(‘ my last will and J'estanient— 
hereby icvokine. all forima' wills oi* Tc'staments, thus rendc'rini!; the 
same, mill and void— 


First.- haviiiii execnt(‘(l in favor of, and d(*livered, to my son 
and namesake. DwiLdit, J. Paitcllo. Jr. a I)e(‘d in fee* simple, for 
my 4S0 acre farm, known as 0.0."). Paney 2)2 N(‘vada township, 
J*alo .\lto. Fo. state of Iowa, to he his. my said sons, sole ])ro])erty 
foi-(>\(‘r. In the eviait of any (pK'stion heinij; raised as to sai<l con- 
v(*yanee. I heichv conlirm said transfer of sai<l Land and nive, 
h(‘(|neathe and l)evis(“. said farm, to my son aforesaid, to h(' his 
sol(‘ prop(‘ity, in fe(‘ simpl(‘. fr(‘(‘ from all demands, claims, or (*n- 
ciimhiancos whatever. 


|t)n marL'in:| Dwii^ht .1. Partello. 
Sfrotnf .— 1 hereby eive and heejucathe 
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No. 2. 

to the sevcM-al persons named helow, the sums, resjx'etively, set op- 
posito their names, as follows— 

To my daui^hter, Carita I^irtello, Von Horst, Five thousand 
Dollars, ($0.000—) 

To niv dau<i;hter. .Vdeline S. Abell, Five thousand Dollars 

($ 0 , 000 .) 

The above mnn(‘d amounts, not to he ])aid until after a ])eriod of 
one y(‘ar, from probate of this will, unless, in the judyment of my 
executors, payments may lx* made earliei*, without loss in making 
eolleetions—the idea t)eim>: nut to saeriliee securities that liave be¬ 
come depress(‘(l below actual cost hv reason of the nresent 
12 War,— 

vVfter probate of this will, interest at o%'> to be allowed, on 
tlie two above amounts until paid— 

Fiu'fftrr ,— I hereby .iiive and bcxpieath to my two aforesaid 
DauLditers, an an-uity, for each, of Nine hundr(*d Dollai’s—that is 
to sav— 

( arita Fartello, \"on lloi-st. $1M)() per annum 
Adeline S. .Vhell $1)00.—pm* annum. 

to he pai<l in (juart(‘rly instalhiK'iits. only durinu thcii' natural livc's, 
and upon the d(‘ath of om*. or both, said paynuMits to cease and to 
revert to the residuary part of the estate—no 

[On mar.L;;in: | Dwight .1. Fait(‘llo. 

A o. d. 

ri^ht or authority b(*inu, allowed, to traiisfcu*. will, or a'^simi. the said 
annuities as thev are cancelled, on the death oT the Denelicaaries— 
hereby—a jnincipal sum, sullicient to juoduce an income, to cover 
the two said Annuities a total of $1.<S00) per annum, should he 
set asi<le for that purpose and 1 so direct—the annuities not to be 
a 

considered as vested interest, until after Probate of this will— 

I ^ive and he(|ueathe th(‘ followini^ sums—To my sister I'diza, A. Lutf, 
f ive hundred Dollars, (of X enice ( ala.) in the' event of her death, 
t<» .Minnie Denhv her dauuhter— 

To mv nephew Ft. ('ol. .1. K. Fartello, V. S. A. one thousand 
Dollars—($1,00(1,—) 

To mv nephew, Melville C. Fartello, V. S. N'avv I'ive hundred 
Dollais—($o00.—) 

d'o mv Niece fdorence Fartc'llo Stuart F. S. .\. one tliousand Dol¬ 
lars ($r,000.— ) 

To the Muskingum (’olle^c'. New (’oncord Ohio, dhvo Thousand 
Dollars—($2,000.—). 

d\) my son and namesake, I hereby < 2 .ive, IxMjueathc and devise 
my house No. o Iowa Oii’cle. lot d>S scpiare 211—in fee sim])le. 
Id for his sole use, free from all claims and demands, looether 
with such personal elfeets of mine, as may be found therein 
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c. r. Vox NonsT kt ai,. vs. f. if tiio.mi’son kt af. 


wiili ion of niy colli'clion of oil Pjiintinns llic of 

wliicli ;is jil.^o niy colk'clion of violins l)ows ifc eases with (►iher ar¬ 
ticles iiK'Hlioned helow ainl 

I On niai\i»in:j Dwight .1. Partello. 

No. 4. 

certain oIIkm- small )»ielnr(‘S. as enumerated in an aeeompanying list 
heicwith. to he })r(*sented to the Nati(Hial V. S. Museum at \\’ash- 
ington I). (\ 

l'’nr/h(r. 1 herc'hy give heijueath and Devise, to my son and name- 
.sike aforesaid, mv lots of Iveal Dstate in the eitv of \Vashingt(m 
D. (’. known as suh lot sejuare 44’2. the same being stores Xos. 
172t>. 2)1, :’);*)—7ih st. X. \V. an<l lot No. 4l>. .<(juare no. 211 X<». 
17)2^ Kingman IMaei*. (Oarage) to he his sole property forever, free 
from alt claims and encumbrances (in fee simple—) and as this is 
business ])ro]>erly. 1 would ask that it be retained, kept in good re- 
j»aii\ taxes and insurance jU’omptly paid, and allow the' income to 
i)e applied towai'd the ])ayment of the annuities, ju‘ovided. for my 
two daughl(*i's a*^ above set forth.— 

Flirt Jirr — 1 liereby give and bequeathe to the V. S. Xational Mu- 
.<(‘11111 at th(* City of W'a.'hington. my eotleetion of (»il Paintings and 
oth(‘r small picture's, as jx*!* the following (*num(‘i’at(‘d list, .slid |»ie- 
tures being now at No. d Iowa Circle Wash. D. C. to tx’ the s<»l(‘ piop- 
erty of .sii<l Museum loi‘ever—and re(juest that if• po.<sible, they be 

I ( hi margin: I Dwiglit .1. I’artello. 

Xo. 5. 


hung in one i-ooni together, suitably marked as the “Partello Col¬ 
lection.'* a small biass plate to be attached to each with name and 


title of Donor— 

List of i»ictures. Artist's lumio. 

1 Pai'ge Xorw(‘gian Jyjords.Pau.<smns.sen 

1 do. do. do. do. 

1 M(‘dium Xorw(‘gian Jyjords. do. 

14 1 J.arge Hunting Scene ( Priz(‘).Muhlig 

1 do. I'dbe bv Dr(‘.<den. do. 

«• 

1 Market Scene Ilanan—Painted for Crv.<tal Pal¬ 
ace London . do. 

1 old (dmnvissuer .Stamvnl 

1 (’avaliei’ bead . do. 

1 Holland Winter (ehoiee).Muntbe 

1 l\o.<en time .Winneb(‘i*g Cassel 

1 Heggar boy .Wilbelmj 

1 Moonlight .facobson 

1 Pa|»bael, c(>py—Madonna .Haag 

1 Monk’s Head (line).Kronlx'rger 

1 Countrv Scene.Carl Sebultze 
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List of pictures. Artist's name. 

1 still life, lar^e.(Jot. Schultz 

1 small landscape.('arl Scliultze 

1 lar^e Fainting’, “Sii.san-a at Hath’’ ItViO hy... Franz Floris 

1 Portrait of Von Weber, formerly the Property 

of Mendelssohn .(Jriinther 

1 lloi se & Do^.Vieniui artist 

1 tine Horse .Vakaat 

2 Landscapes, snudl .Kreuzer 

1 Woman’s Portrait .Ilaag 

1 Portrait (my son jr.).Ilolander 

1 small landscape .Lewis 

over 

[On margin:] Dwight J. Partello. 

No. 6. 

/Vrrv'/la/a.s\ 

1 Asti (oval) .Munich artist 

1 female head (oval). do. do. 

1 fA*ho—smtill . do. do. 

1 (^iieen Louise . do. do. 

15 4 Witter Colors. do. do. 

1 simill fruit ]>ie(*e it hindst'ajte aud miirine, Peyer 
2' small water colors, nairine.Ilowtird 


FidiJirr —Lgive iind he<iuetithe My entire collection of furniture 
tit prc'sent stored in P>eilin (Jenminy, tit No. 17, IS, (Jenthinei 
Stra.'^se Ludke (the rent should he ptiid to save the ]>roperty) to my 
son and Namesake—as his sole property forever— 

Furthf/r —1 hereby give and he<iueath my entire collection of Musi¬ 
cal instruments, hows and cases, to the National V. S, Museum, at 
W’ash. D. (’. to he phiced iu a scjiarate ctise timl suitably marked as 
the “Ptirtt'llo (Aillection" to he kept on exhibition perpetually, as ])ci 
th(‘ following list. 


AL/ of Insfrniiirnf.'<, Itoirs A' ('(h'<c«. 


4 Holt ns, by the ceULrated maker Antonio Stradavari of Cre- 
monti,—lt)hO 1721, 172M, and 1724 

2) Ho!ins t.'v the celebrated Nicolo Amato, of Cremona, 1()6(), 
l()hS and lt)S2— 

1 \4olin by the celebrated Josejih (Juarvinius of Cremona 1712 
I On margin:] Dwight J. Partello. 


Xo. 7. 

1 I’lttlin —by the celebrated (hirlo Uergongi Cretnona—172):)— 
1 ]lolln by Prancesco Ruggari of C'remona, (11. p('r) l<»hl— 

1 Violin hv Andrea Cuarnerius of Cremoiiti U)74 — 


2—t393a 
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1 I'iolin hy .1. P>. (oiaOjiiiin 'Pnriii 177o— 

1 ]'iolin X. Lupal Paris. — 

1 <lo. do. do. ISIP. 

1 ] iolln —Fran(“('S(‘o (Jahct j(». X^ nict* 171«S. 

|1 Violin I* 

1 Xdolin, Jan (laiiliano Xa)»l(‘s. 17J<S 
1 <lo. Xiraloni (laiiliano XajJos. 17<)*2 
1 <lo. I''(*nlinan<l («ai:,liano XajJrs, 17S2 
1 do. Jakal>o.< SiaiiH'r APrani 1071 

1 Violin . Jakal»os Stainer .\l>rani ’fj PWir). 
H> 1 Xdolin, (1. P>. Piiiiiiei'io Preniona, 101)7. 

21—total. 


P/o/ox, or Tenors. 

1 Viola J. H. Pi'ossenda. Tunio 1S2)1 
1 do. DoeoiH't, Venetian 17<)1 

1 do. old Italian. 


('ello of llonte. 

1 XJ'olineello—Pavid T(*eld(‘i-, 1700. 

(.'i Uo lion s. 

I Cello liow.—IVeealti. FreinJi 
1 do. do. Faflenr, do. 

1 Cello ease (^reen) lor Teelilor cello 
1 Viola ease for (Pressenda) Mahogany. 

]'iolin (.'ascs. 

VloTin (\ises—('o n f In ned. 
[On niar^^in:] Dwight J. Partello. 

Xo. 8. 


1 lot—about 12 or more, of handsome Mahogany and Maj)le inlaid 
single and double eases, with leather and waterproof eov(‘rs—one lot 
of strings 2 sound post sett(‘rs and ineidcaitid \holin bridges and 
trimmings, should lx* eolleete(l and plae(“d in the exhibition eases at 

lower 

the Museum all of which as noted in tlx* list from /v ])art of Page b, 
to this point on <S, hereby becpK'athed as s:ud, to tin* Xational Mns<*nm 


a 

forever—(a memorandum note, aeeonipanying) this will give* 
historical) (di'seription of the instruments) 


[♦Erased in copy.] 


C. P. VON HORST ET AL. VS. E. li. THOMPSON ET AL. 


11 


bows — 

2 Mahogany and one birds eye Maple ease, eontaininj>; 18 violin 
l;o\vs, Id of wliieli are by (he eel(*brated /reiieli Maker, Francois 
Tonate and 2 ^old Mounted by Feeiatti, of l^iris—(18) 

1 I’^iolin bow by Henri of Paris 

2 do. “ ‘‘ James Tubbs (^old) 

1 do. “ Pajeo, do. 

17 

2, do. J. I>. Vul Paris, do. 

Viola Bows — 

1 luola Pow. Dodd, London 
1 do. do. Hausli Lei})zi^ 

28 bows of all kind 

Farther —I <»ive ami becpieatbe hereby to the National Museum 
at Washington, I). (’. 

I On margin:] Dwight J. Partello. 

No. 9. 


forever, a certain gold and silver enameled Pussian box or casket, 
with the Pussian Kaglo in Brilliants on the top, the same having 
been presented to me by the Zar of Pussia,—To be kept on ex¬ 
hibition at the Museum, with the Name and title of the donor at¬ 
tached—also the letters connected with this (lift to me, to be framed 
and placed on exhibition with the casket. 

Further —I hereby give and beipieathc to the National Museum 
Jit M'ash., D. (\ for(*V(‘r,—a ciutaiu khigraved diploma and bronze 
Medal, given to me by the (lovernment, for my exhibition of ITolins 
at the Chicago exposition. 18b2, •>—and re^juest that the same be 
])laced on exhibition with (be instruments, cases, and bows, at the 
Museum— 

Farther —as thi'ce of the vi(»lins noted above*, at this time, are in 
(Jher hands viz (1. B. Pugge'n) p)')? at Lyon and Healeys Chicago 
for sale at my limit—net »$2,(M)()—Nicolo Amati 1()82 with my 
daughter Mrs. Abell and Jakobus (IbTl) Stainer, with Mrs. J. W. 
Thompson at 14PJ 1, st. N. W. I direct as feJlows, that the Puggero 
b(‘ recalled (if not sold) and ])laced with the Museum collection, 
that Mrs. Thompson be ie(|uested to return the Stainer for the same 
purpose and that Mrs. Abell be allowed to eh(K)se between the 

[On margin:] Dwight J. Partello. 
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No. 10. 

Ni(*()lo Aniati 1(>S*2 wliicli sIk* h;is now in use jind one .1. I>. (Jn;i(laj!;ni 

Tniin, 177.*) now willi niv collrction, rofcnod lo above, and to 

» ' 

r(‘tain tlie one slie seleels, of the two, for lier |»ei>'onal use 
dnrinii lu'r natural lift*, to Ik* i(*tni‘n(‘d on li(*r death, to tln^ 
National Mnsenin to Ik* k(*|»t for(*V(*r with the eolleetion, above Ik*- 
((iK'athed to the nins(‘nni 

FiirfJirr. 1 h(*i‘(*hy ^ive and h(*(jn(*athe to my son and namesjike, 
aforesaid, all tlu* rest and ic'sidiu* of niv estate*, of i*v(*i*v ehai'aeter, 
inelndinu niy l>eehstt‘in IMano. now on deposit with the* B(‘ehst(*in 
IMano Works of H(*rlin (which shonhl lu* paekeel and brought to this 
country with the* furniture* leterreel te) aheeve een storage in r)e*rlin), 
also ine-hielinii my jeersenial elfee*ts. siu h as jewelry, e*Ie)thin^, Library 
e)f heKeks anel Alusie*. te)ile*t artie*le*s and ine*ielentals, with the* ex- 
eeptieen eenly, eef one* ulass l)e)wl eef the* Penn]»r7^ n eereler, in ease, whie-h 
I nive and beepieathr tee the Natieenal Museum at Washin^te)n, D. C. 
fe»i'e‘ve‘i' tee he* suitably inse‘i’ihe*el and plae*e*el in a e*ase at the Museum 
with my e)the*r h(*epie*sts tee that institutiem— 

FtirfJirr —I he‘i-e‘hv elire*e*t that if anv he‘ne*lie-iarv unele*r this will 

• t «. 

I On mari!,in:| Dwight .1. I’arte-lh). 

No. 11. 

s]K)i.lel attenij)! lee ee)nte*st the* valielity eef the* same*, 1 hereby eliree*! 
that any provisiem maek* he*rein feer sue-h. shall he* e*ut eetf ami eiui- 
eelleel anel re*v(‘rt te) the* re*sieluary jeeertieen e)f the estate*— 

Ft nail 1 /—I he*rehy apjjoint my se)n anel namesake, l)wi}i,ht .1. 
Larte*lle). .Ir. anel Mr. (le'eer.iio W. White. Presielent of the Natieinal 
Metrope)litan Lank Washington, I). (\ te) he the Lxeeutors of this 
my last will and testament—ami ask that its j)re)visie)ns he faith¬ 
ful Iv carried e)ut. 

« 

In witm*ss wh(‘ree>f I have he*r(*to set my haml and seal, at the 
eitv e)f Washiniitem. 1). (\ this dlst elav e)f .lanuarv \. D. IhhS— 

DWIOIlf .1. PAHTLLLO. |se.\l.| 

DWIOUT .1. PALTLLLO. 
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Washiiijuteeip I). .January .‘list, lOlS. 


Sioneel anel sealcel in the Testator's presem*e who, at his reejut*st, 
anel in the presence of e*ae*h e)the*r, we have suhseriheel e)urselves as 
witnesses. 

(\ F. .IAOOLSFN, 
lOOS N St. X. W., Wash. 1). 0. 

.J. WFHSTFdl MANNl.NO, 

28th St. N. W., Wash., D. C. 

F. FITZOFKALl), 

212 8th St. S. W. 


C. P. VON HORST ET AL. VS. F. B. THOMPSON ET AL. 
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’20 Codicil. 

Washington, D. C., Jannary 22<1, 1020. 

I, Dwiglit .1. Partello, of tlie City of Wasliington, District of Co- 
liinihia, being of sound and disposing mind and mcinoi’v, do hereby 
declaix* this to he a Codicil to my hast Will and Testament at ]>resent 
in lh(‘ hands of Cecirge W. W hite, President of the National Meti’o- 
polilan liank of Washington, who is named in said Will as the 
l'h\(‘culor thei'eof. 

On account of the death of my dear son, Dwight J. Partello, I 
hcr(‘hy dii'cct that the farm m)W owned by me in Palo Alto, county 
Iowa, consisting of four hundred and Eighty acres (4(S0) on section 
h.hd.d’i as descriked in mv will of Janiiarv 31st 101 <S. he sold by 
my khxecutors, not in haste, but at such reasonable time and under 
such conditions as will insure its | VJ* bnnging the best price and 
I em|)Ower my Executors to convey said land to the purchaser in fee 
simple and direct that the procee<ls he divided in three ecpial j)arts, 

and 

or sluu’cs I to I* h(*twe(‘n, my <laughter in law Elorence S. Partello 
my two daugliters Adeline, S. Abell and Carita \"on Horst and until 
sold the income to he divided between them less ex]>enses as to the 
two daughtei’s this to he in — of any ])rovision made for them in 
my will of Jany. 31st 1018. 

1 give and hccpieath to my life long [friend and|* family frieml, 
Mrs. Elora P>. Thompson, of 1410 T. st. X. Wk W’^ash., D. (\ the sum 
(4* Ten thousand Dollars ($10,000) iu recognition of her sterling 
(jualities and fine character, through which she has given me valu¬ 
able aid and advice and has stood by me, through many hours of 
illness and aflliction. 

I On margin: I Dwight J. Partello. 

21 In lieu of the bequest in my aforesaid will to Muskingum 
College I give and bequeath the sum of Ten thousand dollars 
.$ 10 , 000 — 

Other hecpiests in mv will of Jany. 31st 1018, such as the dis- 
p(»sition of my Paintings, instruments insfnnocnf><, hows cV:c. already 
))rovidcd for. aDo ]>ersonal hecpiests to per.'^ons named to remain in 
full force and cfTect except where changed by this codicil. 

All the rest and residue of my iiti/ Peal Estate, such as house Xo. 

lot 40 scji*. 241 

T) Iowa Circle: Lot 38, scp*. 241 (241) garage on Kingman place. ^ 
and husine.<s Property on the East side of 7th st. X. W. Lot 02 
sipiare 412 |and]* to he sold by my Executors, when it is considered 

or income 

by them advantageous to do so. the jiroceeds to he placed to the 
credit of the rcsidiiarv part of the Etate. 

Mv personal propertv, such as the contents of House No. o Iowa 
(.'ircle (except such as disposed of by my will) including my furni- 


[*Erase(l in copy.] 
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lure jind 


iNiiiio in 


Mini tlio same as 

llio city of lU'rlin all luMTioforo d/viscd to my 

Kuos 


said son. inclndinL; niy pci'sonal (‘Il'ccts sncli as .Icwclrv (’lotliin^, 
music and ornaments. I li(‘n‘hy place in tlic liamls (»f my | (‘.\(‘cnto!’| * 
c.xccntois, who knowinii my family relations, and pers(mal wisli(*s 
jKTfectly. I leave t<» their jiidmnent either for disti'ilmtion in whole 
or j>art. to any of the heiielieiaries named in my will or codicil, or to 
he <lispose<l of and credited to the residuary part of this my (‘state— 


I (hi margin ; I Dwiglit J. Partello. 


I’nrther 1 herchy hecjueathc to my e.xecntors all the rest and r(‘si- 
dne (»f my estate to ho disposed as they may think h(‘st a.s the pro- 

also 

ceeds to Ik* ilisposed of as they may think host and applied 
'22 to such ohjects of charity as they may decide— 

I’dnally 1 heri'hy appoint Mrs. k'lora H. Thonijison of 

without l>ond 

AVa.-h. 1). ('. an l']x(‘cutrix of this my last will and testament ^ in 
place of my d(‘c(‘ase<l son. and ask that the jirovision he faithfully 
cani(*d out. 

DWKUIT .1. PAKTKIJ.O. |skal.| 


In witness wheri'of, 1 have hereunto set niv hand and seal this 

•JiM 

I loth I* day of .lanuary, Ih'iO. 

DWKIIIT J. PAKTKLLO. [skal.] 


The above insti-ument was on the day of the date thereof signed, 
seale<l. ]>uhlished and declar(‘<l hy the .slid I)wij»;ht J. Partello, as and 
for a codicil to Ids Last Will and Testament, in the jiresenee of us, 
who at his i-e(pie<t ami in his pivsenee, and in the presence of each 
other, liave hereunto suhserihed our names as witnesses thereto. 

W. CLAPKXt’K DPVALL. 
lU'sidence; 122 11th St. X. W.. Washington, D. C. 

.lA.MKS F. MFLIXF, 

Pesi<lence: 122 11th St. X. \\'., W'ashin^ton, 1). P. 

.\. .MALCOLM DPVALL, 
Pesi<l(‘nce: 122 lllh St. X. W., WashiriLdon, D. (\ 

d'his original is (‘Xecutc'd hy me to hold ^ood in case of accident 
hefore the same is fullv perfected. 

DWK.inT J. PAPTFLLO. 

AVash., I). Jany. 22d, lh20. 


[♦Erased in copy.] 
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• 2 :; 


SiiprtMiie Coui’t of tlio Pistrict of roliiiiibia, Holding Proluili] 

Court. 


District of CoRr.MRiA, To irif: 

I, William Clark Taylor, Deputy Dogistor of Wills for the District 
of (V)luml)ia, (’lerk of the Pi'ohate (’ourt, do hereby certify, that the 
foregoing is a true copy of the original will und Codicil of Dwight J. 
Dartello deceased, filed and leeorded in tho ollice of the Register of 
\\ ills for the District of Coluinhia, Clerk of the Probate Court afore¬ 
said; and that the sai<l will and Codicil after having been duly 
proven, were, by order of the said ('ourt, in accordance with the 
laws of the District of ('ohunhia, adniift(‘d to ])rohate and record on 
tho Pith dav of (Jctober, A. D. one thousand nine hundred and 
twentv. 

I further certifv. That said will ami ('odicil were dulv e.xecuted 
and proved agreeably to the laws and usages of the District of Co- 
lundaa, and that 1 have coinpar(‘d the foregoing copy of said will and 
(vodicil with the original re(‘ord in said oftiee, and find it to be a 
full, true and correct transcript thereof. 

Witness niy hand and the seal of the said Probate (5)urt, this 
2hth dav of September, A. D. Pt22. 

I SEAL. I W. CLARK TAYLOR, 

hepiifij Ue(jl'<t('r of for fJif’ /fisfrirf of Col ii oi hla, 

('lerk of the p!(fhafe ('(oirf. 
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PLAINTII'IS' ExIIIIUT B. 


In the Supreme Court of the District of Columhia, Holding a Probate 

Court. 

Adm. No. 27d04. 

In re Estate of Dwrjht 4. Partkllo, Deceased. 

This agreement, made and entered into this loth day of Sc})tember, 
P)22, by and between fdora B. Thompson and (Jeoi'ge W. White, 
both of Washington, in the District of Columhia, iu their cajaicity 
as the duly qualilied and acting executoi*s under the last will and 
testament of Dwight .1. Partello, deceased; the said f lora B. Thomp¬ 
son in her individual caj)acily; Muskingum (’ollege, a c(U‘poration 
duly incorporated and existing under the laws of the '^tate of Ohio, 
of New (V)ncord, Ohio; (’arita Partello \h)n Horst of (^ohurg, Oer- 
manv; and .\deline S. Ah(>ll, of the Citv and State of New York, 
witnesseth: 

Whereas the aforesaid Dwight .1. Part(41o di(-d on or about the 

P‘)th day of August, 11)20, leaving a last will and testament hearing 

date the .‘list dav of .lanuarv, lOlS. and a codicil hearing date the 

• * 

22nd dav of .lanuarv, 1020, both of which were dulv admitted to 

c t ♦ 

probate and record as a will of both real and piasonal estate, by de¬ 
cree of the Supreme Court of the District of Columbia, holding a 
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(’oiiil. tlu* Titli <lMy of ()(*1 ()Ik'I‘, jnul which snid 

<l(‘ci<‘(’ uijmtcil lollt'is {(‘slnnicnlMiy imlo ihc jiforc'said Mora !>. 
Thompson ami (J(‘oiu;t; \V. Wliilc, as the executors named in the said 
last will and testament, ami th(‘V duly (jnalilie<l and have 
2d sinc(‘ h(‘(‘n ami aie now acting as such; and 

AVhci(‘as, the aforesaid Carita I’jirtello \d)n ITorst. on the 
2hth <lay of S(‘)>tendier, 11)21, tiled in sai<l (dnirt a Petition and 
(’av(‘a< attackinii th(‘ aforesaid last will and testaimMit, hearin.i; date 
the .‘list day of .lannaiv, IDIS, ami the codicil thereto hearing dat(i 
the 22nd <lay of .lamiary, ll)2t), on the certain ‘i;ronnds set forth in 
said petition ami caveat, reference to which is hereto made for greater 
])articnlai ity; and 

Whereas in the aforesaid codicil, hearing date the 22nd day of 
.Tanuary, 11)20, the decedent provided as follows: 

T L’ive and hecpieath to my lifeloni*; family friend, Mrs. Flora 1>. 
Thom])son, of 1111) 1 St. N. W. Wasli. I). C. the sum of Ten Thou¬ 
sand Dollais (.Slt).()00) in recognition of h(‘r .'sterlini* cpialities and 
tine c]iai‘act(‘r. through which she has _Lj,iven me valuable aid and ad¬ 
vice and has stood hy me, through many hours of illness an<l alllic- 
tion. 

and 

A\’hereas, in said codicil the decedent increased the legacy <*<>u- 
tained in the last will and testament aforesaid, hearing; date the Hist 
dav of .lanuarv, IDl-S, in the sum of Two Thou.siml Dollars (.'f2,()t)0) 

t • 

to the Muskin.muu FolleLie, New Foncoi'd, Ohio, to the sum of dY*n 
Tliousand Dollars (.i'lOjtltlO.), in the following; lan<;ua^e: 

In lieu of the he(|uest in my aforesaid will to Muskin_<»um College 
I ^ive and hecpieath the sum of Ten Thousand dollars .$1(),()()(). 

and 

Wheieas on or about the 2r)t]i dav of .lanuarv, 1021, the aforesaid 
Flora H. Thompson loaned unto the said Carita Partello Von Horst 
the sum of One Thousand Dollars (.$1,01)0.), for the purpose of 
d(‘frayinn the expenses of the said Carita Paitello Ahin Horst to the 
CnitcMl States, in conn(*ction with the settlement of her fathei^s 
estate; and 

20 Whereas a (pu'stion has been raised hy the said Carita 

Partcdlo \'on Horst and Adeline S. Abell as to the validitv of 
the residuary clause contained in the aforesaid codicial; and 

Whereas the respective j)arti(*s hereto are desirous of providing 
for the settlin,”- and com])romisinj>; of the differences existiipi; between 
them in resjiect of the settlement and distribution of the estate of tho 
said Dwight .1. Partello; 

Now, therefore, this a<»reement witm^sseth, ddiat the parli(‘s herc'to, 
(‘ach in ccjnsidcM'ation of the promises of the other and of thi‘ sum of 
One Dollar ($1.) to him, it or her in hand jiaid, at and lud'ore 
the sinning and s(*alin,<»; of these pi'esents, the receijit whereof is 
hereby acknowledged, do hereby severally agree as follows, namely: 
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1. That the aforesaid Carita Partello Von Horst sliall forthwith 
lake all necessary and ap|)ropriate ste]>s to withdraw and dismiss 
the certain petition and caveat hereinahove referred to, and tiled 
hy h( r in the ahove-entitled cause on the 2hth day of September, 
lh21, as iiforcsaid; and the said Carita Cailello Von Horst shall 
likewise tile herein an express recognition by her, under her band 
and seal, of the validity of the aforesaid last will and testament and 
codicil thereto and the finality of the decree entered herein on the 
12th day of Octoher, 11)20, admitting said last will and testament 
and codicil to probate and record as a will of both real and personal 
estate and granting lettei’s testamentary thereon unto the said Flora 
lb Thomi)Son and George W. White. 

2. That thereupon the said executors shall pay unto the said 
Flora B. Thompson the sum of Five Thousand Dollars, (^d/tOO.), 
in full settlement and discharge of the legacy of Ten Thousand Dol¬ 
lars ($10,000) provided for her in said codicil, and that she shall 

accept the said sum of Five Thousand Dollars ($5,000) in 
full settlement, discharge and satisfaction thereof. 

2. That said executors shall thereupon pay unto the said 
Huskingum College the sum of Six Thousand Dollars ($0,000) in 
full settlement and discharge of the legacy of Ten Thousand Dollars 
($10,000.) provided for said College in the aforesaid codicil, and said 
(\)llege shall receive^ and accept the same in full settlcmeut, discharge 
and satisfaction of its said legacy. 

4. That said executors shall thereupon make payment in full of 
all remaining legacies given and hecpieathed in the aforesaid last 
will and testament and codicil thereto, with tl\e exception of the 
legacies of Five Thousand Dollars ($5,000.) each, given and be- 
(pieatbed in the will to the said Carita Partcllo \5)u Horst and the 
said Adeline S. Abell, which said legacies as well the (*ertain an¬ 
nuities of Nine Hundred Dollars $000) each per annum, provided 
in and by said last wall and testanu'ut, the said Carita Paiiello \5)n 
Horst and the said Adeline S. Abell hereby expressly relimpiish and 
renounce, it being understood and agreed by the said Carita Bartello 
\5)n Horst and the said Adeline S. Abell that the said legacies and 
the said annuities w’cre revoked by the provisions of the aforesaid 
codicil. 

5. 'riic said Carita I’artello Von Horst and Adeline S. Abell 
hereby undertake and agree to indemnify and save harmless the 
aforc'^aid executors, both in their capacity as executors, and also 
individually, from and against any loss, cost, damage, claim, counsel 
fees or expenses, which may at any time arise or result to them or 
be recovered against them for and on account of the certain suit 

instituted in the Palo Alto District Court of the State of 
2«S Iowa in the March Term, D)21, thereof, by Florence Shipley 

Partello, entitled Morence Shipley Partello, Plaintitf, v.s. 
George W. White and Flora B. Thompson, Executor and Executrix 
of the East Will of Dwight J. Partello, Adeline S. Abell and Arthur 
M. Abell, her husband, and Carita Von Hoi'st and Louis Von Hoi*st, 
Defendants, including ]>articularly any assessment of costs in the 
lower court or on appeal against the said executors. 

3—4393ft 
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<>. Tlie exetutf)rs, bv tlieir (‘oiinsol, sliall with all rcas()nal)lo 
j)roni])tness ])r(']>jiro and file in tlio Snproinc Court of the District 
of Colninbia. lioldinp; an lajuity (^)nrt, a suit for tlu* const met ion 
of tlio rcsidnaiy claiisi* contained in the aforesaid codicil, and also 
for the construction of such otlu'r lani’ua^i* in the will or codicil 
whicli thev may deem necessary or |)ro])er to he construed hy the 
Coin1. and sliall make appropriate presi'iitation thereof to the (’oiirt, 
to the end tliat the decre<‘ of the said Court may he secured, con¬ 
struing the aforesaid resi<luai’y clause, and such other ])rovisions 
of the will as may he pri'scaitc'd hy the executors for construction. 

7. That all court costs and expenses in the ahove-entitled cause 
in the Trohate Court and also in the suit to ho instituted in the 
Kcpiity Court shall h(‘ paid hy the exc'cutors out of th(‘ assets of the 
estate in their hands. 

«S. That, out of such monevs as mav he found hv this Court, oi 
the Equity (\)urt, in the afoi’esaid suit to he payable to the said 
Carita Partello Von Horst, the executors shall deduct and pay 
to the said Flora H. Thompson in her individual ri<iht the sum of 
One thousand Dollars ($1.00().), with interest thereon at the rate of 
six (h) ]K‘r centum pea- annum from the 'ioth day of .lanuary, 1021, 
until paid. 

20 0. The executors shall he entitled to apply to the Court 

for such compensation and allowances hy way of commis¬ 
sions as they may deem ju-oper under all the circaimstances of the 
ca.'se and the amount of such commissions shall he left to the dis¬ 
cretion of the Court after as full a pri'sentation thereof as the ex- 
ecaitors may deem aclvi.'^ahle. 

10. ddiat the execuloi*s shall pay to the linn of Peelle and O^iilby 
the sum of Five Thousand ('$ 0 , 000 ). as full compensation for the 
services rendered and to he rendered hv them as counsel for said 
executors. 

In witness whereof, the ])arties herc'to in their respective ca])acities 
aforesaid, have hereunto set their hands and atlixed their seals, all 
in quintuf)licate, the dav and year first hereinabove written. 

(;f(). \v. wiiitf. 

FLOPA P. THOMPSON, 

Executom Hmhr /Ac Will of Diriffht ,/. Portello, Decen.^ed. 
FLOPA P. THOMPSON, 

MCSKINOCM COLLFOF, [skal.| 

Pv J. KNOX MONTOOMFPY, 

President. 

Attest: 

W. J. GPTMFS, 

See retar If. 

CAPITA PAPTFLLO VON HOPST, 
ADELINE S. APFI.L. 

In the j)resen(*e of— 

F. J. LEWIS NICHOLS, 

As to George W. White. 
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F. J. LEWIS NICHOLS, 

As to Flora I>. Thoiiii)son. 

F. J. LEWIS NICHOLS, 

As to Flora B. Thompson. 
CHARLES L. FRAILEY, 

As to Carita Partello ^^on Horst. 
CHARLES L. FRAILEY, 

As to Adeline S. Abell. 


30 Plaintiffs’ Exhibit C. 

Supreme Court of the District of Columbia, Holding Probate Court. 

We, the undersigned, appointed bv the said Court to examine 
and ap[)raise the personal estate of Dwight J. Partello late of the 
District of Columbia, deceased, do hereby certify that the following 
schedide is a true and correct appraisement of said estate in so far 
as it has come to our knowledge, a return of which we have made 
to the Court of even date herewith; 

AB 77-1. 

At the Security Storage Co.: 


Nicholas Hagliano. 

Andreas Cuarnerius, fecit Cremona for¬ 
merly the pro])erty of the Duke of Edin¬ 
burgh . 

% Jacob Stainer. 

Antonio Stradivarius. 

Ludwig Stradivarius. 

Spanish Stradivarius. 

Francisco Ruggieri. 

Spagnolctti-Nicholas Amati. 

Irish Amati. 

Nicholas Amati. 

Lord Falmouth-C’arlo Bergonzi. 

Jacob Stainer—with 2 bows. 

John Baptist Rogerius. 

Nicholas Lupot, Sti’adivarius model. 

Nicholas Lu}>ot, Pietras (luamerius. 

Ferdinand Gagliano. 

Januarius Gagliano. 

Joseph Guarnerius. 

Amount carried forward. 


31 


Antonio Stradivarius foruierly ])rop- 

erty of the Duke of Edinburgh. 

Francisco Gobetti. 


17()2 

$2,000.00 

1674 

2,500.00 

1005 

1.200.00 

1600 

8,000.00 

1722-24 

fl.OOO.OO 

1723 

15,000.00 

1094 

S,000. (K) 

1082 

0,000.00 

1048 

7,000.00 

lO(il) 

4,000.00 

1 — oo 

1 / •>.) 

9,000.00 

1073 

4.125.00 

11)07 

2,750.00 

1810 

1,200.00 

1800 

1,000.00 

1782 

1,500.00 

1748 

2,000.00 

1742 

11,000.00 


. .$00,275.00 


$00.275.00 

1722 

15,000.00 

1718 

1,000.00 
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son.00 

oOO.OO 

1,800.00 

4,200.00 
200.00 
200.00 
1 , 000.00 
200.00 
200.00 
:ir)0.00 
2r)0.oo 
200.00 
voo.oo 

400.00 
100.00 
2r)0.00 
2r)0.oo 
ir)0.oo 
175.00 
250.00 
150.00 
150.00 


Amount ciuriod forward. $118,750.00 

32 $118,750.00 

Oidlf) bow . 25.00 

(lold mounted Pajeot bow. 75.00 

(lobl mount(‘d \411iaume bow . 125.00 

“ “ “ “ . 175.00 

“ “ Henri “ . 150.00 

‘‘ Janie? Tub].s ‘‘ . 75.00 

“ ‘‘ formerly tlie |U'o])erly of 

the Duke of Ivlinliur^li . 250.00 

(Jold ;ind enamelled casket with Imperial Pussian 

Piist in brilliants . 1,000.00 

(Jold mount(‘d IVccate bow, as is. 100.00 


Iw/aif. 

I’ressenda. 1831 

()1<I Italian. 1()82 

\5*netian Di'conet. 1704 

Tecla cello with 2 bows, formerly the jirop- 

ertv uf the Duke of I'Minburub. 1703 


Tourte bow. 

u u 

l*ap;anini Tourte bow. 

Tourte bow. 

‘‘ Uold mounted. . 

a 

a u 

Vieuxtenijis Tourte bow. . . 
(Jold mounted Tourte bow 
Tourte bow, as is. 

o a 


it ti 

t‘ »i 

Tourte bow as is. 

(Jold mounti'd Peccate bow 


































C. P. VON HORST ET AL. VS. F. B. THOMPSON ET AL. 


21 


paintings. 

“Tlio ('oiinnissoui” l)y E. Slaniinoll . HOO.OO 

of the Fishermen” hy Hasniiissen. <S()0.()0 

“Siisanne at llu^ Bath”. l.OOD.OO 

Still Life Painting. 250.00 

‘‘Xor\ve? 4 ian Scene” hy Basinussen . 400.00 

‘“The Fair’’ hy Muhlin^. <SOO.OO 

“4d)e Hunt ini!; Scene” by Mnhlin,^. 2,000.00 

l^aintinn' by Sliililin^ . SOO.OO 

Winter Scene liy Muntlie . SOO.OO 

Figure Painting by Wnnnenber^. 000.00 

Pandscape by Tvasimissen . 400.00 

“The Be^j»:ar Boy” by Willielin. 500.00 

Landscape by Scbultze . 250.00 


Amount carried fonvard. $102,025.00 


00 $102,025.00 

ro])y “The Holy Family”. 50.00 

Oil paintin.u: “Hoi-se” . 25.00 

Oil ])aintinii: “Ooo; and Horse” . 150.00 

“I’ortiait of a Lady”. 50.00 

Landscape hy .Iacol)son . 000.00 

l\5iter Color Landscape. 25.00 

Water color. 10.OO 

T.andscape hy Lewis . 50.00 

Oil Paintinji' r.andscape . 150.00 

Oil paintim»: T.andsca[)e and Cattle. 150.00 

Oil ])aintim’: Marine. 150.00 

“Port la it of a Centleman” . 25.00 

Coov of “Pombrandt bv Himself”. 100.00 

“Head of a Monk”. . . .'. 10.00 

Chrome . 5.00 

Water Color. 2.00 

Water f\dor Marine . 5.00 

AVater Color. .>.00 

Phii^ravimi: “Aurora”. 5.00 

IMiotoi'i'Mph . 2.00 

iMmra.viu'i’ ‘‘I'ri'derick the Creat” . 5.00 

1.5 miscellam'ous pictures. 20.00 


Amount carried forwanl . $P)4.210.t)0 


M $1.TL210.00 

Cilt framed mirror. 

Towel rack . • 1 '5 

Bevel ed|Q;e mirror hall rack. oO.OO 
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Mnrlilr lop walnut ccnlt'r tal»lc. 1.00 

I)( Ill wood chair. 1.00 

.Mai<|U(*lI'v center tahlo . 25.00 

d'nmk . d.OI) 

"rnrki>li aim chair. Ki/kilin u|iholst(.‘rv . 50.00 

Lihiaiy set of 7 pieces, ui»holst(‘i(Ml with l)a.iihestan 
ruL;<. (MUisi.-linu of sofa. 2 arm, and two low hack 

side chaiis and 2 ottomans. 250.00 

1»«*.\ and conhail';. 2.00 

Wain III 2 <lo<}r hookcas(‘. 10.00 

I’jiipire d(‘sk. 25.00 

I'lmpirc work lahl(‘. 10.00 

Walnut si<lchoard. marhh* top . 4.00 

M’alnnl hnrean. marhle lop . 7.50 

.Mn-ic stand . 5.00 

Marhle top wash>tand . 5.00 

(’ane sc-at .'iile chair. 1.50 

Ihiipire sid(‘ chair. 10.00 

Brass hed and spia’iiii: . 1)5.00 

Scrv.aiit's cot . 1.50 

Walnut table . 1.50 

I lair matti'css. 12.00 

.Matli'C'^s. .50 

Oak hc<l . 5.00 

.Marldc top walnut washstand . 1.50 

. 2.50 

Kn.iiiaved and etched i^lass blue Adcnna howl li«»;ure 

decorations . 50.00 


Amount carried forward . $ld4,780.()5 


Fi'ameil ]H»reelain {dafpio ‘‘Painting of a Lady”. 50.00 

Phepie of (^iK'cn Louise. Florentim* I'rame. 50.00 

\’i<'nna Phapie . 40.00 

Asti \’i(‘nna framecl phirpie. 150.00 

Karahaiih ru^. 4' 0" x 7'. 05.00 

Youruk run. 5' S" x 4' . 110.00 

l>cr(‘hend runiHM- S' 0" x 5' 4". 05.00 

5 Kizkilin |)oi'ticrcs . 125.00 

Silky Kazak run. 5' tJ" x 5' :J". 00.00 

|)er(4»cn<l run, 5' x 0' . 125.00 

Kazak run. S' x 4' 0". 225.00 

Kazak run. 5' 2" x S' S" . 175.00 

Kazak ru.n, 5' 10" x 2". 150.00 

Youruk run. as is 1' 5" x 0' 2". 250.00 

Kazak, badly woin 4' 5" x 7' 1". 100.00 

Mousoul, as is 5' 2" X 5'. 20.00 

2 strij»s of hall carp(4 . 20.00 

Prinee.^s liohkara diaperv . 500.00 

Mr.usoul run. b' 4". 110.00 
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KMZJik 111^4, .V 2" X (*/ 1". loO.OO 

Kizkilin lianj^inu . ."iO.dO 

IMain liokliara d' I" x T)' 2". ir)0,()0 

(jiucasian ru^, as is, 1 T x 4' 4". 110.00 

Voiiriik rn<», .‘5' (;" x 0'. 110.00 

“ “ 4" X 4'.. SO.00 

Anli(jiio Iioyal llokhaia haiiLiin^, as is. 120.00 

Coula riiLi', S' 2" X o' S". 100.00 

Kazak, as is, S' 11" x 4' 4" . l lO.OO 


Aniounl cairicd forward. ifloS.lOo.Oo 


30 .$l:’,S,10o.(M 

Afghan (Mokliara) 0' d" x 4' . 00.00 

4 sin^lo Kizkilin portiorcs. 100.00 

d double “ “ . 2d0.00 

Austrian band-tufted IiuK earj>et 14' x Id'. IdO.OO 

Hand-tufted ru<^, very badly dainaiiCMl . :*>().00 

Karaba^b runiKU’. 3' il" x 7' 0". 70.00 

Dai'bestan ru^, 4' x 0' . bid.00 

Piece of red ear|)et . 1 .00 

F. (f. Sniitb and Sons Piano and stool . 10.00 

Box and contents . 10.00 

Box and contents consistin.<i; of violin eases, bat boxes. 

('te. do. 00 

2 box('s and contents, consist ini:; of books. 7d.00 

Trunk and eontcaits . lO.OO 

Miscellaneous lot of cbina . 10.00 

Box and contents . 4.00 

2 na])kin rin^s. 1.00 

(Iravy ladle . 2.d(' 

12 breakfast forks . IS.00 

12 dinner forks. 21 .00 

12 breakfast knives . 12.00 

12 dinner knives. Id.00 

10 teaspoons . 10.00 

Suj^ar spoon aiul 0 dessert sj>oons. jdated. 1 .00 

0 plated forks . .dO 

0 plated serving spoons . 1.00 

3 l)onbon dishes . l.dO 

l^utter knife and 0 plated teaspoons. .dO 

Trunk . l.dO 

Contents of trunk, other than wearing- a])par('l. 10.00 


Amount carried forward. }iil3)0,d70. Id 


Hunting case gold watch. dO.OO 

3 stone diamond ring. 000.00 
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5,550.00 
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At National Metropolitan Bank: 

1 isl.0()0 5% (’onsolidatod Mortj^auc (Jold Bond of tlic 
Potomac I'dcctric Power (’o. Due .Inly 10*»(), with 
.Inly 1021 and subsecpient coupons attached. No. 

4(>57. A]>]naiscd at <S1. 810.00 

1(1 $1,()()() 4\ Consolidated Mort,i»a<;o I'ifty Year Cold 
bonds of the Washington By. ct Klee. Co. Due Dec. 

1051 with .lime 1021 and snhseejnent eon]K)ns at¬ 
tached. Nos. 17()!)-7000-7012-7011-7010-:V252-2770- 

()077-7120-4128. Ap]n*aised at 55. 

Celt. No. .V ()1()0():» for 50 shares. 

“ P 28110 “ 50 “ 

100 “ of the capital stock 

of The I’ennsylvania Railroad Co., Inc. l^ennsyl- 

vania, Par $50. .\ppraised at 40%. 4,062.50 

Cert. No. B 1()5.‘>() for 10 shares 
“ “ A 1576 20 “ 

80 ‘‘ of the common capi¬ 

tal stock of the Southern Rwy. Co. Par $100. 

Ap]>raised at 27. 810.00 

Cert. No. D 18189 for 20 shares 

“ “ B 11844 20 

“ “ D8125 50 

“ E 8997 “ 10 ‘‘ 

100 of the ])referred capi¬ 

tal stock of the Southern Rwy. Co. l*ar. $100. 

Ap])raiscd at 59Ts. 

(Vrt. No. A 8897 for 50 shares 
“ A 8847 “ 50 

100 “ of the common capi- 

stock of the Washiiif^ton Railway and Electric Com¬ 
pany, Incorporated by the Con.<»ress of the United 
States of America. Par $100. A]»praised at 18.. 1,800.00 

Cert. No. C 815 for 10 shares 

“ C 1571 “ 10 

C 5362 “ 20 

“ C 10936 25 “ 

“ ‘‘ C10937 “ *25 “ 


5,937.50 


(over) 

Amount carried forward 




$159,196.15 
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$159,190.15 

continued. 

Cert. No. C' 10938 for 25 shares 
‘‘ “ C10939 “ 15 “ 


130 shares of the preferred capi¬ 
tal stock of the Washington Railway and Electric 
Company, Incorporated by the Congress of the 
United States of America. Par $100. Appraised 

at 47. 0,110.00 

77-1. - 

Total . $105,300.15 


39 Recapitulation. 

Household effects. $827.15 

Jewelry, and jewel casket. 4,050.00 

Stocks*^. 18,720.00 

Bonds. 0,300.00 

Books. . 

Wearing Apparel. . 

Rugs . 4.200.00 


(kjllection of violins, violas, cellos and hows. 119,725.00 

Paintings, pictures and placpies. 10,^704.00 


$105,300.15 

Witness our hands and seals this 15th day of .lanuarv, A. I). 1921. 

C. C. JAMES, 

MELVIN J. MAIU^UES, 

Appraisers. 


Appraisement made with the assistance of Paul (L (Jarher, F. X. 
Boucher, and Lt. Col. Charles L. Frailev. 

Distrk’t of Columbia, To icit: 


We, (he undersigned, George W. White and Flora B. Thompson, 
Ivxeculors of the estate of Dwight J. Partello. late of the District of 
Columbia, deceased, do solemnly swear that the foregoing schedule 
is a true and perfect Inventory of the Goods, Chattels and Personal 
E'^tate of sjiid deceased, except money belonging to, and debts due, 
the deceased, that have come to our hands or possession at the 
time of the making thereof, and that what hath since, or shall here¬ 
after, come to our handsi or possession we will return an additional 
inventory of; that we know of no concealment of any part of the 
(leceased’s estate by any pei*son whatsover, and that if we shall here¬ 
after discover any concealment, or suspect any to he, we will acquaint 
the Court with the same. 


4—4393a 


GEO. W. WHITE. 
FLORA B. THOMPSON. 
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►Sworn to and .subscribed before me this I 81 I 1 day of Jan. A. D. 
1921. 

[notarial sKAL. I JlOl^KKT K. IlIvKUbS, 

Notary Public. 
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I a.saYT of (’arifa Parfcllo von Ilornt to Bill. 
Filed October 24, 1922. 


J'he defendant ( arita Fartc'llo von Horst for answer to the l)ill of 
coni|>laint in the al)ove (‘iititled cause res|tectfully sh(»ws to th(‘ court: 

1. Slie admits the alh'^ations of paragraph 1 of said hill. 

2. She admits tlu* allegations of j)ara^raph 2 of said bill except 
that she avers that she is a citiziai of tiu* FnitiMl States although 
a resident of (lermany hut tenijiorarily residing in the Histrict of 
Columbia. 

2 . She admits the allegations of paragrauh 2 of said bill. 

4. She admits the allegations of ])aiagraph 4 of said bill. 

o. She admits the allegations of paragiaph ."> of sai<l hill. 

<). ►She a<lmits the all'*gations of paragrajJi (> of said hill. Further 

answering said paragraph 6 this dehaidant says that she is advised 

hv couns(*l an<l ther(*for(? avers that tlu* .>*aid resi<luaiv clause of the 
« • 

(odicil of her father, the late Dwight .1. Fartello as set forth in ])ara- 
graph r> of .<aid hill of coiiiplaint is void for uncertainty for the 
reason, among otlieis. that no heiH'liciaries are nam(‘d or designated 
in said clausf* who are to take* .siid estati* attemj)tcd to he heipie.ithed 
thereby or who could or can enforce* the provisions thereof, and that 
therefore as to .<aid (‘state, intestacy (‘xists, and she and h(*r co-defend- 
ant Adeline ►S. Ahell are entitl(*d as h(‘irs at law and next of 
41 kin of the .<aid defendant Dwight J. Fart(*llo, to all and 
singular the estate, re'al and personal attempted to be be¬ 
queathed in and by said residuary clause*. 

7. h^he admits tlie allegations oi paragraph 7 of said bill of com- 
f)laint. Further answering said paiagraph 7 this defendant is ad¬ 
vised by counsel and therefore avers tlait while she might be barred 
by reason of having tiled the* caveat to the will and codicil of the 
late Dwight J. Fartello as all(*g(<l in said paragraph 7 of said hill 
of complaint from taking a devise or legacy under said will or 
(•(ulicil, neverth(*lc.<s should this honoralJe court d(*clare and decree 
that said residuaiv clause of the codicil h(‘r(*iuh(*fon* referred to is 

4 

void and that the estate therein att(*mpt(‘d to lx* he(jueath(*d should 
be distributed as in case of intestacy as afor(*.':aid, she would then be 
entitl(*d to her share th(“r(‘of as an h(*ir at law and next of kin of 
said dec(*d(*nt iriesjjective of the tiling of h(*r cav(*at as afoiesaid. 

J'his for the n'ason that in ease* of int(*.''tacv as aforesaid she would 

« 

take her share of the estate as such h(‘ir at law and next of kin and 
not under the will or codicil of the decedent Dwight J. Fartello. 

8 . This defendant admits the allegations of paragiaph <8 of said 
bill except the allegation as to the amount of personal estate now 
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in the executor’s hands for (listri])u(ion. As to tliis allegation this 
defendant has not sulUcient information either to admit or deny 
the same. 

And having fully answered the fore^oin^; hill of complaint this 
defendant prays to be hence dismissed with reasonable costs in that 
behalf sustained. 

CAKITA PARTELLO VON HORST. 


CHARLES L. FRAILEY, 

Attif. for Carita Parfello von Horst. 

42 District of Columbia, ss: 

( arita Partello von Horst bein^ first duly sworn deposes and says, 
that she has read the fore^iioing answer by her subscrii)ed and knows 
the contents thereof, that the matters and things therein stated as of 
her personal knowledge are true and those stated on information and 
bc‘lief she believes to be true. 

CARITA PARTELLO \T)N HORST. 


Subscribed and sworn to before me this Pith dav of October, 1922. 
[seal.] anna 'P>. ENOEL, 

\ofarif Puhlir, />. C. 

Ansiiwr of AArfinr S. A lo ll to Bill. 

Piled Oetober 24, 1922. 


The defendant, Adeline S. Abell for answer to the bill of eom- 
jdaint in the above entitled cause respectfully shows to the court: 

1. She admits the alle<i;ations of paia.^raph 1 of said bill. 

2. She admits the allegations of paragra I)h 2 of said bill except 
that she avers that she is a citizen of the Lnited States, at present 
residing in the District of (.’olumbia. 

2). She admits the alle<>ations of para.iirapli 2» of said bill. 

4. She admits the alleu,ation> of ]>ara.i;rapb I of said bill. 

42) T). She admits the allegations of para.^rapb .7 <4‘ said bill. 

(>. S1h‘ admits tlu* alleviations of paraviraph (> of said bill. 

Further answerin.i^ said pamiiraph (> thi< defendant says that she is 

advised bv counsel and therefore avers that the said residuarv clause 
« « 

of the codicil of her father, the late Dwight J. Partello as set forth 
in ])ara^i;raph T) of said bill of eom])laint is void for uncertainty foi 
the reason, amonii others, that no beneficiaries are named or desig¬ 
nated in said clause who are to take said estate attempted to be 
1 e(|ueathed thereby or who (*ould or can enforce the ]U‘ovisions 
thereof, and that therefore as to said estate, intestacy exists, and 
she and her co-defendant ( arita Partello von Horst are entitled 
as heirs at law and next of kin of the said defendant Dwight .1. 
Partello, to all and singular the estate, real and personal attempted 
to be bequeathed in and by said residuary clause. 
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7. Slip admits tlio allojiations of para.nrapli 7 of said hill of coni- 
iiaiiit. I'mlluT answi'iin^ said para.urapli 7 this defendant is ad- 
visi'tl hy eonns(*l and tln'iid’ore avers that while said ( arita Partello 
Non Ilorst miiiht he haned hv reas<m of having tiled the caveat to 
the will and codicil of the late Dwight .1, I^artello as alteji;ed in said 
]>araj>;n i])h 7 of said hill of complaint from taking a devise or lepiey 
under sai<l will or eo<lieiI. nevertheless shonld this honorahle court 
d('elaiT and decree that said residuary clause of the codicil hcrein- 
hefore referr(“<l to is void and that the estjite therein attempted t(. 
he he(piealhed shonld he distrihnte<l as in eas(‘ of intestacy as afore¬ 
said, saiil (arita Partello von Ilorst wonhl then he entitled to hei 
shai(‘ thereof as an heir at law ami next of kin of said deee- 
41 dent irrespective' of the lilinj^ of her caveat as aforesaid. This 
for the reason that in ease of intestacy as aforesaid she wonld 
take her share of the estjite as such heir at law and next of kin and 
not under the will or codicil (»f the deee'dent Dwij^ht .1. Pai’tello. 

«S. 'I'his dc'fendant admits the alle,uations of paraiiiaph «S of said 
hill exeej>t the allegation as to the amount of personal estate now 
in th(' executor’s hamls f(»r distrihntion. As to this allegation this 
di'fendant has not snllieient information either to admit or deny the 
same. 

And havinij; fnlly answered the fore.u;oinn hill of complaint this 
<l(‘f(‘n<lant prays to he hence dismissed with reasonahle (*osts in that 
Ix'half sustained. 

ADFdANK S. AI5KLL. 

(dlAh’LKS L. FlhMLKV, 

Aihj. for Addiitf S. A/xIf. 

District of Columbia, 

Adeline S. Ahell, heint* first duly sworn. de])o.-;es and says, that 
she has read the fore.noin^ answer hy her siihserihed and knows the 
contents thereof, that ihe matters and things therein stated as of 
her personal knowledj^e are true and those stated on infonnation 
and belief, she believes to he true. 

ADKLINK S. AHF.LL. 


SuhiserilH'd and swf^rn to before me this 2M day of Oetohc'r, lh22. 
I SEAL. I ANNA Ik FNDFF, 

Sotarif Pnhltr, />. C. 

17) .I;/.s//Yr of Flnrcnre Sh}j)l<\ti Farf^jllo f(t Ullf. 

File<I Fehruarv 2<S, lM2^k 

This defemlant, ieser\in.n to heix'lf all ri^ht of exception to the 
J>ill of (’oniplaint fil(‘<l herein, for answer thereto says: 

I. ddiat she admits all of the alleviations of para.i»raph 1 of the 
said P>ill of (’omplaint filed heri'in. 

JI. That she a<lmits that (arita Fartello von Ilorst and Adeline 
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S. .\l)C‘ll are sued as tlic sole heii*s-at-la\v and next of kin of tlie said 
dee('d(‘nl, l»nt stales that she does not have knowledu:e eoneoniin<» 
lh(* eilizenslii|> of ( arila l*art(‘llo von Horst, and leaves the ]>lain- 
titl's herein tn sneh proof as tliey may deem essentifil; that she adinits 
ihat .Adeline S. A hell is a eitizen of the Lhiited States and a resi¬ 
dent of New A’ork City, and that this defendant is the widow of 
Dwight .1. I’artello, Junior, who was a son of said de(*e<lent. and 
tlnd she is a eitizen of the I nited States, and a resident of Chiea,ii,o, 
I Ilinois. 

III. That she admits all c)f the allep:ations under )»araj>raph of 
said r>ill of Complaint, except that she has no knowledu;e as to the 
('Xaet date of the admission of the will of decedent to ]»rohat(‘ and 
the nnnd)er under whieli it was iloeketed, and she, therefore, leaves 
plaintiffs to sneh ]>rof>f thereof as they may deem e.ssenlial. 

IA\ That she is not informed as to the facts alleued under 
•4t) ])ara^iaph 4 in said Mill of Complaint, and asks that the 
(’onrt rcfjnire the plaintiffs to make strict prf)of thereof. 

y. That she admits that the decedent in his last will and l(‘stament 
made his son, Hwi.Ldit J. Partello, Jr., his solo residuary devisee and 
l('L»;ate(‘, and that aft(‘r his son’s d(*ath he exeent(‘d a codicil to said 
will in aeeoi’danee with the alh\i!,atif)ns of said Mill of ( omplaint. 

\ \. JJiat slu* is infornaMl and helieves that Carita MartcJlo \h>n 
Hoist and Adeline S. AhcJl have* raised a (piestion as to tlu* validity 
of th(‘ r(‘sidnary clause in the said codicil, and admits that tlu* plain¬ 
tiffs are entith'd to the instructions of this Court in this i‘(‘S|>(“ct, to the 
('xt(‘nt that said clans(‘ is not aflected, (‘ontrcJled, or varied hy a cer¬ 
tain codi(*il made and (‘xeented hv said deced(Mit on the loth dav 

• •. 

of .January, M)2t). in accordance with and in (*xecntion of a certain 
contract tlieretofore entered into hy the said decedent with this de¬ 
fendant. 

y\\. That she admits that the will (»f sai<l decedent has a pro¬ 
vision in accordance with tlu* allegation of para.i^raph 7 in said Mill 
of Complaint, hut alle.ups that she is not infonm'd as to the other 
facts set out in said paraura]»h. and admits that if the said alle.uations 
are true the plaintiffs herein are entitled to the instructions of tlie 
(’ourt as to th(‘ i-ie.hts of the dedendant Carita Marti'llo A’on Horst to 
take a. shai(‘ in tlu* estate of said decedent. 

AHH. This defendant further answerin<!; admits tliat 
47 Dwiiiht J. Martcllo in his last will and testament devisc'd to 
his son, Hwiuht J. Martcllo, Jr., a certain farm in Malo Alto 
f’ounty. Iowa, which he alle,o;ed was in confirmation of a cei-tain 
deed theretofori* deliv(‘r(‘d to his said st)n; hut this defemlant avers 
that such devise could add nothin.^- hut confirmation to the title of 
the said Hwisi;ht J. Partello, .Jr,. whi(*h had heen pcrfcct(‘d hy the de¬ 
livery of sai<l deed to him! and this d(*fendant admits tluit after the 
death of l>wii?ht J. Mait(41o, Jr., the .‘jai<l Hwi^ht J. Martcllo ex¬ 
ecuted a codicil to his said will in which he attemj»lcd to devise the 
said faian to th(‘ three dchaidants nanu'd in this suit in c(|ual parts, 
hut this defendant says that the .siid decedent had no power to 
make such devise, because he had theretofore divested himself of 
all title to the said premises. 
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'riiis <lcr(‘ii(l;nil {iiiswc'i iiii:; jMlinils tlint slii* filed in llie Dis- 

Iricl (’null nt* the Stjil(‘ nf Inwji in jiiid f or I’aln Alio (’onnly a |)etilion 
in (Mniily. wlierein .-lu* alle^cMl llial llu' said farm had been eon- 
\(‘y(Mi hy ihe .said l>\vii;lil .1. Pailello on May ’io, lhl2, to Ihc said 
l>\viulil .1. Taili'llo. dr., lhal lla* diaal had nol he(*n ree(H‘ded, and that 
aflcM- lh(‘ deal!) of Ihe said Hwi^hl d. Parlello, Jr., this defendant 
had snrrendeicd the said d('ed to lh(* said (h'eiMh'nt, hut denies that 
she alleiicd lhal ihe devi.<e of ihe said farm lo her was Ihe sole eon- 
si<leralinn for her snrrcMidc'r of said deed lo ihc said deee<lenl, and 
on ihe eonli-ary >he all(*Li(‘s lhal ihe said devise of said farm was only 
a pail of ihe (M>nisd('ralion for ihe (hdivc'iy of ihe said dc'ed; that she 
admits lhal said eau'i' duly eanu' (Hi for trial, and resnlled in a de¬ 
cree of .<aid eouil awarding llu* farm, in its entirely, to this defend¬ 
ant. and lhal an app(‘al ihei'efroni is now pi'iidiii”'. 
dS This defi'iidanl fnrlhei’ answi'i'inn’ admits lhal this defend¬ 

ant at lh(‘ llial of .sn«l eaiisi* olhox'd (‘vidcaiee to ]>rove that at 
the lime of the 'iiri-(*nder of said dc‘(‘d lo said Dwight d. Parlello, 
the .'aid di'ct'denl di<l on llu' loili day of dannary, 11120. make and 
exeenl(‘ a eodieil lo hi- said la.'l will and t(*stanient. wherein and 
whereby la* devised sai<l farm lo hei*. and also the lionse and lot 
owiH'd hy .-aid deeea'cd in Washinulon. 1 >. (’., known and (h'serihed 
as No. A Iowa ('iicle. the lenal deseriplion of sai<l land heinii; Lot 
d'hii 1 v-eiiihl (.‘IS). Spnare d'wo IlnmlriMl f'orly-om* (211) in the 
said ('ilv nf W'a'hinnloii. and the (MMilenls of sai<l house ihendofore 
de\ i>cd in said will lo hi' said son: also his household fnrnilnre 
and pe»>Mnal ell'ecl' then in lla* (’ilv of Lerlin, (oManany. khirojx*, a 
e< py of whieh eodieil is h(‘r(*lo allaehed and marked 1 )ef(‘iidant 
I’lort lu-c Shijiloy Parlello L.xhihil A": hut this <lefendanl di'iiies 
that the e\i<lenee oflVi‘»‘<l in said suit hy hei’ tended lo prove that the 
a,i!re< iiK 111 h(‘lween her and the said hwiohl d. Pai'lello recpiired 
only lhal ho <le\ise lo hor the afor(*<aid farm in eonsid(‘ralion of 
the .'in*i( ndoi- hy hor lo him of the jiforesaid deed, hnl this dcd'endant 
say-; lhal iho only propoilv involved in saiil snil was the .<aid farm, 
and lhal it was nol ineiimhonl upon her to show any a<ldilional eon- 
sidoralion at the lime of the trial of .'aid snil. and this d(*fendant 
alloLios lhal ihe le'limony olVereil in said snil show< lhal lh(‘ eodi(*il 
as di'awn and o.xoontod wa' the eou'idei'alion for lh(‘ delivery hy h(‘r 
lo iho «;aid <loo( a'( (l of saitl do«‘d, and this d(*femlanl admits lhal her 
eoimsol has a-'cilod lo the jdainlilf' that allhoniih .<aid codicil was 
ihoieafler physically desli'oyed ami alh'inpleil lo he revoked 
dl> hy the ^ai*! doeodonl. she* is n(‘vei‘lhehss enlill(‘d al.<o lo the 
'aid Iowa t'iicle properly and al.'O lh(* pi'rsonal ami honse- 
h(»l<l edool.' in said o<Mli(Ml mentioned. 

This defemlaiil fiirlher aii'^wiainii; alle^c's lhal she is nol iiddrim'd 
a' lo whelher all of the personal ami lainsehold (“Ifeels of .Slid d(‘- 
(•(‘denl whieh have e(>me into the enslody of plainlills an* set out 
aial apprai'cd in the inventory allaeheil lo lla* Ihll of (’omplaint 
herein as “PlainlilPs Icxhihil hnl .siys lhal sla* believes that the 
saiiK' is li'iie; and lhal slie also helievc's lhal in adililion lo lh(‘ p(‘r- 
sonal properly deserih(‘<l on llio .said a])praisal. lh(‘ d(‘e(‘dent left 
oihi'r pio-.'onai propei'ly in storage in Germany, of whieh the plain- 
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liH’s wcio lo obtain j)Osst*ssion, but this (Iphuidant is not in- 

foini(‘(l as to wb(*tb(‘r said |K‘r.«onal |»rojK‘ity was subs(M|u«*ntly <lt‘- 
liv(‘r(*d to (‘aiita Paitollo \'on Hoi’st, and asks that the* plaintilt's ]k‘ 
riMpiirc'd to make* strict proof of siK'li fact; that tliis dc'fc'udant docs 
not know of her own knowledge whet her tlic said Carita Tarlcllo \h)n 
Horst made demand uj»on plaintiffs for tlio delivery of essentially all 
of the tam^ible personal pro]>erty included in the said a])]>raisal, 
clainiin^i: the same upon a bill of sale dated October 27, Ihl I, ex¬ 
ecuted bv the decedent in favor of the said Carita Partello Von 
Horst, nor as to the actual delivery to Carita Part(‘llo \h)n Horst 
of th(‘ said p(‘rsonal pi'oj»erty. and she therefore asks that the plain¬ 
tiffs h(‘ re(piii-ed to make strict ]>rof)f of said allegations. 

d'his defendant further an-werimj: savs she is not infoiaiicil as to 

• ' € 

the valu(‘ of personal pioperty allowed hy tlu* said ]>laintill's to have 
been turiK'd ovei* to Carita Partello \'on Horst, and has no informa¬ 
tion as to the |)crsonal pi-op(‘i‘ty i-emaiuine,- in the h.ands of 
of) .Slid |»laintill's and its valu(‘. and diauauds that strict proof bo 
reipiiri'd tlu'reof. 

This defendant further answerim* says that she is in no position 
to know what advice has Ix'eu Lp.ven to ]»laintifls in r(‘e;ard to lua 
claim under the codicil made and execule«l on the loth d.ay of Jauu- 
arv, A. I>. Ih20, but she alleiii's that th(‘ said codicil was (‘XiaaitiMl 
in p(Mfoniianc(‘ of a valid contract between lh(‘ dec(‘<l(‘ut and this 
(hdendant. and that thercundi*!’ slu* is (ailitled to ri'ceive fi-oui these 
plaintill's iiossi'ssion of tla^ said Iowa Ciicle hous(\ and tin* personal 
and household elh'cts lemaininii in tin* hands of the plaintills herein. 

This defendant fm-ther answerini!; diaiiis that th(‘ said plaintill's 
are (mtith'd to any of th(‘ reliid" aski'd for against this di'fiaidant, or 
to any interpri'tation of thi' will which is lierian souyht, which in 
anv manner varic'S thi' codicil to said will execute«l on tlu' Idth dav 

4 . • 

of January, A. D. 1020. and asks that she may hav(* her cn<ts de¬ 
creed to her. 

IX. JJiis defendant fuithiM- ri‘]uesenls. by way (J' bill for allirma- 
tive relii'f, that sh(‘ is the widow of Pwiylit J. Paiti'llo. -Ir.. who died 
in the ('ity of (Jru'ago, in the (’ounty of Cook ami Slate of Illinois, 
on or about the elevimth dav of .lanuarv. H. 1020; (hat at the 

c 

time of his di'ci'ase. the said Hwi^lit J. Partello, Jr., had in hi.s 
possession a warranty deed (‘ovc'rimi the followiiiL!, descrihiMl ])i*em- 
ises:—JJie West half ( \\\ ’ •.») and th(‘ Soutlu'asl (juaric'r (S. K. '/j ) 
of S(‘ction nine (‘0). Township niiu'ty-tivi' (Oo) North, Kanv.(' thirty- 
two (22) W’est of th(* I'ifth Piancipal Meridian, in Palo Alto 
7)1 Countv, Iowa; that thi‘ said warrantv di'ed was <late<l the 
twenty-fifth day of .May, PM2. and duly exinailed and daTiv- 
ered to him liy Hwiiiht J. Paiti'llo. Si*., the fatlii'i* of said Dwight J. 
Parti'llo, Ji*.; that thi'said Hwitiht J. Parti'llo. Jr., enti'red into pos¬ 
session of said premisis, and nianaiii'd and handlol the sanii', hut 
that the said deed from the said I>wiLiht J. Partello, Sr., was never 
recorded. 

X. And this defindant further shows that after the death of the 
said Hwiiiht J. Parti'llo, Jr., the said Hwinht J. Paitello. Sr., made 
and entered into a certain con(i*act with this defendant, whereby it 
was aiireed that vour defendant should deliver to the said Dwight J. 
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Pii! l<*lIo. S?-.. I ho .Slid wnri jinlv l]ioi(‘h»f(M (* (‘.xociiIimI mid d('- 

t 

livi'icd hy llu* sjii<l Dwinlil .1. Piirlollo, Si., lo llio sjii<l I>\viglit J. 
rjirlollo, .Ir., willioul i-ooordiii^ llio snnio, and in oonsidcMalion lliino- 
I'or lli(‘ .Slid Dwiiilil .1. railollo, Sr., would provide foi- ]i(*r l>y will, 
so that sl)(‘ .^lionld I'oooive noon Ins doooa.s' anions oilier lliin^s the 
house and lot owni'd hy the said Hwiiilit J. Fartello, Sr., in the 
sai<l ('ity of Wash in lit on. in the District of Cohnnhia, known as 
Xo. o Iowa (’iicle. and leiially deserilM'd as follows: Lot thirty-ei.iiht 
(2,.S). Spnau' two hnndriMl forty-oni* (211 ) in the (’ity of W’ashin.ii- 
ton: ami als(> th(‘ contents of saiil house, and his honsehold furni¬ 
ture an<l j»('i-sonal (*lfeets in the (’ity of Px'rlin, (Jeiinany; 

d'hat on or ahont the lifti'caith <lav of .lannarv. 11)20, this defcMid- 

m fc 

ant. K'lyinii npon th(‘ .slid promise's of the said Dwiiiht J. Lartello, 
Sr.. ]»erfornied her obligations under .slid contract, and delivered to 
lh(‘ .Slid Dwight .1. Partello. Si*., the .sii<l warranty deed, and 
on the .siine date the .sii<l Dwight .1. Lartello, Sr., executed a 
(•(•(lieil to his wilt, whi(*h co<li(*il is in the words ami lignres 
foll(»wing: 

‘M, Dwight .1. Lartc'llo. of the ('ity of Washington, District of Do- 
luinhiji. Icing of soiiml mind and disposing mind and memory, do 
he'ri'hv declare this to he* a co<li(*il to mv last will and testament at 

t •> 

|»r('senl in tlu* hands of (Jeorge W. White, Lreside'iit of the National 
Metropolitan liank of \\hishington, who is naiiK'd in .slid will as the 
executor thereof. 

“()n aeeonnt of the di'ath of my dear .sm, Dwight J. I’aiitello, Jr., 
on .lannarv 11. ll)2tl, I heri'hy give*. devi.<e ami hi'ipieath to the he- 
lov(*d wif(‘ of mv .Slid .sm, fjorenci' Shinlev Lartello, the house and 
lot owiK'd hv iiK* in Washington, D. (\, known and de.s*rihed as Xo. 
.") Iowa (’ireh*. th(* h'gal description of .siiil land hi'ing Lot thirty- 
eight (.'IS), Sipiarc' two hnndred forty-one (211) in said Dity of 
Wa':hing(on, and the contents of said house heretofore devi.s'd in 
.Slid will to my .slid son, Dwight J. Parti'llo, .Jr.; al.si mv honsehold 
fnrnitnre and per.smal effects at piesent in the City of Berlin, (Jer- 
maiiy, I’hirope, also heretofore devisinl in .slid will to my .slid .sm. 

‘‘I al.-o giv(‘. devise and heipieath to my .slid danghter-in-law, 

I’Jorenec' Shij»ley Bartello. the farm now owned hv me in Palo Alto 

(Nmnty. Iowa, consisting of four hnndred eighty ( ISO) acres providi'il 

1 hav(' not sold or dispo.s'd of said farm prior to my death. In 

case of the .sile of said jiroperty jnior lo my death it is my inti'iition 

that the proceed.® from the .®ale of said farm shall he given to my 

.Slid Danghter-in-law in mv lifetime. In the (‘vent of the .sili' hv 
• • • 

me of said faini and my inahility or failure to give her the jn-oei'i'ds 
thereof during mv lifetime, it is mv will and I herc'hv givi*, d(*vi.s* 
and heijneath t(> my .slid danghti'r-in-law, Klorenci' Shipley Partello, 
the pro(*('t‘ds from th(‘ .sile of .sii<l farm, 

“1 herehy confirm all the tc'rms and provisions of my said last 
will ami ti'stament not herein (‘hanged or nio<lifi(‘d. 

“In witiK'.s® whereof, 1 have hen'iinto .s*t my hand and .s'al this 
I.')!!! dav of .Jaiinarv, P.)20. 

DWKIHT J. Jh\UTKLL(). |skal.| 
that said ccxlicil was duly witnessed; 
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That thereafter the said Dwight J. Partello, Sr., in violation of his 
said agreem(*nt with tliis <leff‘ndant, after obtaining ])ossession of 
the said warranty deed, attenii)ted to destroy Ids said eculieil to his 
will, and to revoke the devises and legaeies therein made for the bene¬ 
fit of this defendant; that such attempt to destroy said will 

53 and revoke said devises and legaeies was in violation of the 
said agreement between the said Dwight J. Partello, Sr., and 

this defendant, and was, therefoi'e, wh(»lly void {uid of no etl'eet. 

XI. And this defendant further shows to the eourt that there¬ 
after, and on or about the thirteenth day of August, A. D. 1020, 
the said Dwight J. Pa.rtello, Sr., died in the said City of Washington, 
leaving his last will and testament, by which he a|)pointed one 
Ceorge W. White executor and one Flora B. Thompson executrix 
of his last will and testament; that thereafter, as defendant is in- 
form(‘d and believes, on or about the twelfth dav of October, 1920, 
the said George W. White and Flora B. Thompson filed what pur¬ 
ported to he the last will and testament of the said Dwight J. Par¬ 
tello, Sr., deceased, and (pialitied as such executor and executrix in 
the court of ])robate in the said District of Columbia; that the said 
will as til(Ml and proven did not include the siiid c(Klicil so executed 
by the said Dwight J. Partello, Sr., on or alxait the lifteenth day of 
January, 1020, hut did include a c(Hli(*il executed on the twenty- 
second day of January, 1020, and that the said will and codicil as 
tiled and ])roven is void as to the said real estate situated in the City 
(J Washington, and the said ])ersonal ]>roperty lo(*atod in the City 
of Washington and in the City of Berlin, h(‘causo it does not con¬ 
form to the terms of the said agreement between this defendant and 
the said Dwight J. Partello, Sr.; 

That the said estate is not yet clo.'sed, and the said premi.'^es known 
as Xo. 5 Iowa Circle are now in the ]iossession of the said 

54 George W. White and Flora B. Thom])Son as such executor 
and execaitrix; hut this defendant is informed and believes 

that certain of the ])ersonal )»roperty he(iueathed in and by the said 
(‘odicil ma<le and exetaited (ui the fifteenth day of January, 1020, 
to this defendant has been delivered to Carita Partello A'on Horst, 
a daughter of said Dwight J. Partello, Sr., and named as defendant 
herein, including a large ])ortion of the ])ersonal ]>roperty and 
household efi'ects in the pi*operty known as No. 5 Iowa Circle and 
all of the personal ])roperty and household etfects of the sai<l Dwight 
J. Partello in the City of Berlin, Germany, in contravention of the 
rights of this defendant; that the remainder of the ])ei*sonal property 
in the Citv of Washington is still in the hands of the said executor 
and executrix. 

That this defendant is informed and believes that an order was 
e!iter(‘d in this court sitting as a court of ])rohate for the delivery 
Of a large ]>ortion of the personal property and liousehold efi'ects in 
the pro]>erty known as 5 Iowa CinJe, and the personal efi'ects of the 
said dec(‘asod in the Citv of Berlin, Germanv, to Carita Partello Von 
Horst, and this defendant shows to the court that she was not a party 
to the ]u-oceeding in which said order was entered and had no legal 

4303a 
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notice of tlie sanie, and that the sai<l order is in contravention of tlie 
rights of this defendant, and that the said projx'rty slionld liave been 
delivered tf) this defendant under the terms (»f tlie said codicil dated 
Jannarv lo, 1920. 

XII. Ami voiir defemlant furlhei’ shows to the court that she 
is informed and believes, and so slates the facts to lu* that 
T)") the said excxMitor and exeeiitri.x claim the exclusive' rij:;ht 
to control the said real and personal pro])crty hereinabove de¬ 
scribed. and to <lis])oso of the same' as they see' (it, and to distrihiile the 
])roceeds thereof wholly within their own jialj^mcnt, in accordance 
with the terms and ])rovisions of that ceilain codicil to the will of 
the said Dwiuht .1. Parlello, Sr., h(‘rctofore de'serihed as havinj>; been 

made and executed on the 22nd dav of Jannarv, 1920, hut that be- 

« • 

cause of controversies which have arisen in rei^ard thereto, they 
have sought the direction of the court in this resjiect; that if the said 
executor and executrix are permitted to disjKise of the said real and 
personal jiroperty herein described without ivgard to the jirovisions 
of the codicil to said will executed the loth day of January, 1920, 
irreparable injiuy will result to this (hJendant. 

Xni. This defendant further shows to the court that the said 
Carita Partello \h)n Horst, who is the wife* of Louis Von Horst, and 
Adeline S. Alx'll. wife f)f .\rthur M. .\hell, were the only heirs and 
next of kin of the .slid Dwight J. Partello, Si*.: and this defendant 
is informed ami believes and so states the fact to he that the said 


Adeline S. Abell as well as the .siid (’arita Paitello Ahai Horst claim 
to have .sane right and interest in, or title to, the .slid ri'al estate 
and pensmal property hei*eloforc d(*scrih(‘d as i‘(*maining in the hands 
and pos.s\<sion of the .slid executor and executrix. 

XIV. JJiis defendant further shows to the court that there are 
no jiarties named heri'in who are not parties to the original 
50 suit in which this counter-claim is filed. 


Wherefore, the ]>remises considi'ied. defendant prays: 

1. That an order may he enteied ilirecting Flora B. Thoui]».s)n, 
executrix, George W. White, executor, Garita Partello von Horst, 
and Adeline S. Abell to file their answei’s to this counter-claim by a 
day certain, 

2. That the .siid codicil to the will of Dwight J. Partello, Sr., 
executed on the 15th dav of Jannarv, 1922, mav be declared to have 
been made in ('xecution of a valid agri'ement between the said 
Dwight J. Partello, Sr., and this defendant upon a valuahle con¬ 
sideration. and that the .slid Flora P>. Thom])son, as executrix, and 
George W. White, as executoi-, may he directed to deliver to this 
defendant the per.smal projierty and household ell'ects which were 
in the property known as No. 5 Iowa Giivle, Washington, D. G., 
at the time of the death of Dwight J. Pai’tello, Sr., and now remain¬ 
ing in their po.*^se.s«ion. and to convey to this d(*feudant by deed 
or other sullicient instrument in writing the said real estate known 
as X5). 5 Iowa Gircle, Washington, D. G.; that upon their failure 
to so convey and transfer the possession of .slid ])roperty to this 
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defendant, and deliver llie said ])ersonal j)roperty into tier posses¬ 
sion within a reasona))le time to 1)0 fixed hy this eoiirt, that a Alaster 
in Chaneery may he directed if) make such eonveyanee and transfer, 
and that the title to said ]nemises and to the said personal property 
may be established and eontirmcd in this defendant. 

3. That this defendant may have such other and further relief 
as equity may require and to the court may seem meet in 
57 the premises. 

FI.OItKNXK SHIPLEY PAKTELLO. 

FRANK J. HOGAN, 

Affomeji for Defendant. 


State of Fia)kh)a, 

('ounty of Dade, ss: 


Florence Shi])ley Partello, hein^j first duly sworn, upon oath de- 
[)oscs {ind says that she has read the fore.^oin^ bill and counter¬ 
claim by her suh'cribed, and knows the contents thereof, and that 
the matters and things therein stated u])on her ])ersonal knowledge 
are true, and those stated therein to he upon information and belief 
she believes to be true. 


FLORENCE SHIPLEY PARTELLO. 


Subscribed and sworn to before me this Oth dav of February, 
1923. 

(seal. I NELLIE B. MILLS, 

Notary Dublic. 

Notary Public, State of Florida at lar^e. 

My Commission Expires January 3, 1027. 

oS Ansieer of Defendants von Horst and Abell. 

Filed March 30, 1023. 

IX. Answcrin^i: paragraph IX of said answer of said defendant 
Florence Shipley Partello, these deh'ndants admit that said defend¬ 
ant Florence Shipley Pai-tello is the wi<low of Dwight J. Partello, 
Jr., deceased, and that at the time of his said decease he had in 
his posse.s.'ion a warnnity <leed c(»veriu<i, the pro])erty described in 
said paraj^raph and that said deed has been duly executed hy Dwight 
J. Partello, Sr., his father. But these defendants deny that said 
deed had been delivered by said Dwight J. Partello, Sr. to said 
Dwight J. Partello, Jr. with the intention of passing title to the land 
described therein, and they deny that said Dwight J. Partello, Jr., 
ever held title to or entered into ))ossession of said property ami 
managed and handled the same. They admit that the said deed 
referred to was never rec'orded. 

X. These defendants denv the allegations of the first paragraph of 
paragraph X of said answer of the defendant Florence Shipley Par- 
tcllo. Upon information and belief they aver that if, however, there 
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was any cnnlract l)ctwccn Dwij»;lil J. Partello, Sr. and tlie defendant 
I*'lorenco Shipley Partello, pursuant to which the said Florence Ship- 
h'V Partello agreed to return or <leliver to the siiid Dwight -I. Partello, 
Sr. the said warrantv deed hereinahove leferred to, that the said 
Dwi^dit .1. Partello, Sr. in consideration for the return of said deed did 
not then or at any ]>ri()r or suhse(juent time a^ree to ju’ovide for the 
sai<l f'loicnce Shi)>ley Partello hy will so that she should 
oh ri'ceive upon his <lecease the said house and lot then owned 
hy the said Dwight .1. Partello, Sr. in the (’ity of Washinjj;' 
ton, known as No. ."> Iowa C’irele and deserihed as in said paragraph 
sc't forth, or the contents of said hou.'^e or his household furniture 
and personal ell'eets in the ('ity of Berlin, (lerniany, or any or all 
of sai<l properties. 'Fhese defendants deny the remaining allega¬ 
tions of .Slid paragraph X except that they .siy that if said Pwight 
J. Partello, Sr. made anv such codicil as that set forth in said para- 
gn iph it was not in ])erforman(*e of any agreement or contract as 
set forth in .<aid ]>aragrij>h and that .«aid codicil if so made hy said 
Dwight .1. Partello, Sr. was thereafter wholly and completely re¬ 
voked hy him. 

XI, Thc.^e <l(*fcndanls a<lmit the averments of ]>aragra]>h XI of 
.Slid answci* which allege* the* death of Dwight .1. Part(*llo, Sr., leav¬ 
ing a last will and codicil and that the (‘xecutors theiein nanuMl 
were duly appoint(*d juid that tlu* .sii<l will and codicil wcm*c duly 
]H'ohatcd: thi'v deny that tin* .Slid will and codicil as lih'd and ja'o- 
hat(‘(l in the Supiiam* ('(Hii’t of tlu' District (d‘ Doliimhia, hohling a 
Prohate C’ourt, aie void as to .slid real I'state hereinahove d(*scrihe<l 
and as to the per.<onal ]H‘o|K‘rty located therein and in the (*ity of 
Berlin hei-ause thi'v do not conhn’in to the terms of the the .slid siin- 
po.'^ed and allegiMl agi(*ement hetween said Florence Shipley Partello 
and .Slid Dwight J, Partello, Si-, or for any other reason or reasons. 

XIT. The.s* defendants deny the allegations f)f ])aragra])h XII of 
said answer f»f .siid defemlant Florence Shipley Paitello. 

XIII it XIA". ddi(*.<e dcfcmlants admit the allegati(ms of para- 
gn iphs XIII and XR" of .su’d an.^wer. 

60 X\\ Fu?-thei- answering the all(‘gati(ms On* aflirmative re¬ 

lief containe<l in .".‘liil answea- of defendant Floi-em-e Shipley 
Partello th(‘se dehaidants aver that, if .slid Dwight .1. Partello, Sr. 
made any contract or agreement with said Florence Shiplev Par¬ 
tello. by the teinis of which the said Florence Shiph'V Partello was 
to deliver tr) .slid Dwight J, Partello. Sr., the warranty de(*d hcrc'in- 
ahove refern <1 to, in consideration hu* which .slid delivery the said 
Dwight J. Pai*tello. Si-, was to devi.<e certain propertv to her hy will 
or codicil, which said alleged contract these defendnnts diMiv, the 
said Dwight J. Partello. Sr. did not agree to devise to .slid I'lorence 
Shiph'v Partello the ])remi.s‘s known as X"o. o Iowa Circle* or the 
(-ontdits thereof, or either of th(*m. .\nd thev further av(‘r that 
delivery to said Dwight J. Partello, Sr. hy .Slid I'dorence Shiplev 
Partello of said warranty deed formed no consideration for any 
agreement whi(-h the said Dwight J. Partello, Sr. might make to 
heoiieath te) .su’d Florence Shiplev Partello any pi-operty what.soever, 
and that therefore, the supposed agreement alleged in the said an- 
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swer of Florence Shipley Partello in paragraph IX thereof was 

wholly void and without consideration, if in fact it ever existed, 

• ** ' ' 

wliicli these defendants deny, as aforesaid. 

X\d. And further an>wering said allegations for aflirniative re¬ 
lief, these ilefendants aver that su(*h alleged and jiretended contract 
or agreement, if any .such there was which is denied as aforesaid, 
was not in wiiting; that it is within the statute of frauds, in force 
in the District of (olumhia; and that no title to said real estate 
known as Xo. o Iowa Circle, or claim or interest therein 
01 could or can he jjassed or transferred thereby or by reason 
thereof. 

XAAl. f'urther answei’ing said allegations for allirmative relief 
these defendants aver that by reason of her prior eonduct and action 
in the iiremises, and l)y reason also of the fact that in a certain 
cause instituted hv her in the District Court of the State of Iowa in 
and for Palo Alto ('ountv, in which the Plaintiffs herein and these 
defendants were f)arties defendant, the said defendant Florence 
Shipley Partello in the proceedings therein stated and alleged that 
the consideration for the delivery by her to Dwight J. Partello, Sr. 
of the warranty deed hereinabove described, was that he, said Dwight 
.1. Partello, Sr. “wouhl execute a co<licil to his will giving and be- 
(pieathing the said real estate hereinabove described to this plaintilf 
(m(‘aning said fdori'iice Shipley Partello) as the pro]>erty of this 
jilaintilf alisolutely and in fee simj)le’' the said |>roj)eity referred to 
i)iMng ceitain laml in said Palo Alto County, State of Iowa and 
fully described in said proceedings, and none other; she, the said 
f'lorence Shipley Partello is estopped from asserting or attempt¬ 
ing to assert any right, title, lien or interest in or to the said prop¬ 
erty known as Xo. o Iowa Circle, under or through or by reason 
of said pretende<l or alleged contract or agreement. 

And having fully answered the matter alleged in the answer of 
said f'lorence Shipley Partello as a iiasis for allirmative reli(‘f, these 
defendants pray to he hence dismissed with their leasonalile costs 
in that behalf sustained. 

ADFLIXF S. AP>FhL. 


DONALDSON, JOHNSON and FKAILFY, 

A fffor Ih‘f< ndanh. 


()2 Distiuct oe (.’oLrMiUA, s.s; 

1, .Adeline S. .Abell, on oath say that I have read the foregoing 
answ('i’ by me subscribed; that the matters and things therein stated 
of my piasomil knowledge are true, and those stated u{)on informa¬ 
tion and belief, 1 believe to be true. 

ADFLINF S. APFLL. 


Subscribed and sworn to before me this 2hth dav of March .\. D. 
P)2 ;l 

[seal.] ANNA B. FNOEL, 

Notary Public, D. C. 
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. 1 1 ) s trr r o/ rial it t ifjs. 

Filed April 21, 11 >22). 

* 4= * * * Ht ’I' 

C’oiiie now Ihe pluinlills. Flora l’>. Tlioinjjson and (leo. W. White, 
execniois iindor Ihe will of Dwight .1. 1’artello, <le(*eased, and, for 
an.<wer to that portion (»f the answer of the defendant, f'loi’enee 
Shiph'v I’artello, eoniprised in |>ara.nra)>hs IX to Xl\' inelnsive of 
hei’ answer, averred to h(‘ hv wav of a bill for allinnativc relief, 
state as follows: 

IX. They admit thi* jille^ations and averments of paragraph IX 
of said answer to he true, exeept the allegation, which tliey deny, 
that the warranty deed tluaein referred to was ever dc'livered l)y the 
said Fwinht .1. I’artello, Sr. to the said Dwight .1. I’artello, dr. 

X. Answeriiijn paragraph X of said answei', the plaintilfs say that, 
as averred in paragraph \’1II of the hill of complaint herian, the 

evidence in the e(‘itain suit in I’alo Alto Fonntv, in the State 
()8 of Iowa, instituted hy the defendant, Morenee Shipley I’ar¬ 
tello, against th(‘se plaintiffs and oth(*rs, as set forth in said 
hill of e()iiij»hiint, tende<l to show that aft(‘r tlu* <lealh of Dwight d. 
I’arlello, dr., Dwight d. I’artello, Sr. made and entered into a cer¬ 
tain eonti-aet with the defendant, f'lorenee Shipley l’art(*llo, whereby 
it was a.i;r(‘e<l that she, the said f'lorenee Shipley I’artello, shonld 
deliver to the sn<l l)wi.uht d. I’artello, Sr. the certain warranty deed 
alle,iie(l to have he(‘n theretofore ext'cnted and delivered hy Dwight 
d. I’artello, Sr. to his son, l)wio;ht d. I’artello, dr., in consideration 
wlnreof lie, the said Dwight d. I’artello, Sr. agreed to provide for 
her, the said Floreriee Shipley I’artello, hy will or codicil so that 
she shonld receive certain propeity owned hy him. Hut plaintiffs 
aver that the testimony and evidence referred to tended to show that 
the projierty so to he conveyed to the defendant, Floi'cnee Shipley 
I’ai'tello, consisted of the said faiin in I’alo Alto (’onnty, Iowa, afore¬ 
said, and thev d(*nv that said evi<l(*nee and testimony sIiowcmI or 

t t t 

tend(‘d to show that tlu* sai<l Dwight d. I’artello, Sr. a^recwl to piovide 
so that the said I''lorene(* Shipley I’artello should i'ee(‘iv(* tlu* house 
and lot owned hy the* said Dwii^ht d. I’art(‘llo, Sr., in W'ashinuton, 
1). (’., known as No. Iowa Circle, or the contents of said hons(‘, oi* 
his hon.^ehold fnrnitnie ami personal (‘Ifeets in tin* Ch’ty of Berlin, 
(Jeiinanv. 

Further answerim: said paiaiiiaph, these ]>Iaintilfs admit that the 
said Florence Shipley I’artello delivered to the said Dwight d. I’ar¬ 
tello, Sr. th(‘ eei-tain wairanty <lee<l afoi‘esai<l, an<l they say 
()4 that they believe' tlie sai<l Dwijiht d. I’artello, Si*, exe'cnted a 
certain codicil to his will; tlu'se* j)laintilfs say, however, that 
thev have no peisonal knowledjic of the contents of the said codicil 
alleged to he dateel on the loth day of dannary, lh2t), and set forth 
in said ])ara,Li;ra}>]i X, and they require tlie aforesaid defendant to 
make strict proof thereof if she deem the same to he material. 
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Fill (her jmswerini;- the said para^rapli, the plaintilFs say that the 
tosliinony so adduci'd at the trial of tlie aforesaid case in Falo Alto 
County in Iowa, liaidod to show that the said Dwij^ht J. l^artello, 
Sr. ha<l d(‘stroy(‘d the all(‘U(‘d codicil of .lannarv Id. 11)20, hut they 
sav that I la* alh'^ation that such dcs) ruction was a violation of anv 
riuhts of the d(‘h‘ndanl. f'lorcncc Shi]»lcv l*:irt(‘llo. and was wholly 
void and of no cllcct, i>* a (-onchision of law. which they are not re- 
(piircMl to answi'i*. I'nitlaM' answcriiiL!,. however, plaintilfs deny that 
th(‘ sai<l I)wi<i;ht .1. INntidlo. Sr. had niad(‘ any eontra(‘t or a,<!,reenicnt 
to Ji,iv(*, devise and heipieatli to the defendant, Florence Shi])ley 
Faiii'llo, his house and lot known as Xo. d Iowa Circle, Washington, 
I>. C . or the contents thereof, oi- his honsi'hold furniture and personal 
(dfeet^ in Herlin. Cerinany. and they therefore say that the alleged 
destruction hy the said Dwight J. Fartello, Sr. of the* alleged codicil, 
if such there was, did not constitute any violation of any rights 
of the .Slid kdonaiee Shi|)l('v Fartello in said ])ro)>erty and was not 
void ainl of no elTeet as to the same. 

XI. .\nsweiing paragranh XI of tla* answcu* afor(‘said. the plain- 
till’s admit the death of Dwight J. Fartello. Sr., the tiling of his 
last will and testament and codicil theri'to, hearing dale the 22nd 
day of January, FJ2t). their (pialilication as (‘xeeutrix and executor 
theieundi'r, and the fact that said will and eodi(*il as filed 
(io and ju'ohated did not include any codicil purporting to have 
lfe(Mi exe(Mit('d hy tin* dec(Mlent on or about the fifteenth day 
of Januarv. F)2i); hut thev diuiv that said will and codicil of Jan- 
nary 22, 1020, is void as to the r('al estate situaf(‘d in Washington, 
D. C.. (u- as to the |»(Msonal propiuty situated in Washington and'in 
the City of Berlin, (lermany. 

I'hirther jinswering said paraiiraph, tin* jJaintilD admit that the 
estate in their hands is not y(‘t closi'd. and that the said prtanises 
known as Xo. T) Iowa Circle ai(‘ in tlu'ir possession as executrix and 
executor, and th(\v admit that certain personal ])rop(*!‘tv of the de- 
('cdent has heiai d(‘li\er(Ml to the dchaidant, Carita Fartello \’^on 
Horst, and that (*ertain personal i»roperty still nauains in their hands 
as alleged in th(‘ hill of complaint heri'in; hut thev .<ay that the 
alleged codicil of January lo. 1020, even if anv such was ever ex¬ 
ecuted, and ev('n if such a (*odicil had hcaai admitti'd to prohate and 
record as a part of deciMhait's last will and ti^stanaait, could not have 
operat(Ml nj»on the major oortion of tlu' lu'operty so (h'livi'red to the 
said Carita Fa.rt(‘llo \h)n Horst. h(‘caus(‘ th(‘ alh'gcMl codicil purported 
to give to th(' .<ai<l Flor(*nc(‘ Shij>l('v FartiJlo onlv th(‘ |)(‘rsonal ])ro])- 
erty in .said Xo. o Iowa Ciri'h* and in Berlin. Cermanv. which had 
theretofore heen heipK'atlu'd to Dwight J. Fartello. Jr. in his father’s 
last will and testanuMit. and in .said last will and testament the .said 
Dwight- J. Fartello. Sr. had h(M|iieath('d the major ]>ortion of his 
tangihh* ))ersonal |»rop(“rty. (*onsisting of violins, paintings, and 
hrie-a-hra(*. to tla* C. S. Xational iMuseum, so that thesana* was other¬ 
wise* dispose'd of hv tla* d(*c(*d('nt’s will and wouhl not have jia.ssed 
to tla* defi'iidant, Flor(*nc(* Shii>l(*y Farte'llo, in any event; 
PJ and |>laintifVs (h'liy that the d(*liverv of the .same was in 
contravention of any rights of the said Florence Shipley 
Fartello. 
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I‘'iirlli(‘r jin.-woiiiiu sjiid |>nra_G;iaj)li, tlio plaiiiliirs admit llial the 
dcIVndant, I’doi-caicc Shipley I^aitello, was not a parly to the prohatt* 
]M()e(‘ediii”s in whieli lh(‘ e(‘rlain orcha* of the Suprtane (’oml of tlu* 
Distiiet of (’oluml)ia, was jjassed, aulhorizini*, the delivery of the cer¬ 
tain ])ro])erty afori'said to the sai<l (^arita Partello \h)n Horst; hut 
they say that she was not a ])ro])er ])arty to said ])roeeedin.u;s, and 
that she had no l(\iial rij^ht to any notice' there'of. f'nither answe'i*- 
in.U‘. however, jjlaintiffs say that tlu' said I’lore'nee* Shipley Partello 
hael actual notice' e)f saiel pre)e*ee'eliniis, anel e>f the e*ertain hill e)f sale* 
]H'e‘senle'd to tlu' plaintitTs, nneler whie'h the saiel (\irita l^artello \h)n 
Hen-st e-lainie-el the pre)]K'rty in epie^tie)!!, and that the' elefe'iielant, 
Fle)re'ne'e Shipley I’ai’telh). ne'ver as.'^erleel any e'laim te) the said ])re)p- 
erly until le)n<» after the eleliverv theree)f. although she hael ainj)le 
o]>pen-tunity so to do. 

Further answerinii;, those jdaintilfs say thjit the first ne)tie*o te) 
them e)f the asseiliem hy the elefenelant, Fleerene'O Shipley Partello, 
Washin.<»tern, D. T., en* to any jeer^emal ])roporty of the ele'ee*elent’s 
of any e-laim to the afore'saiel ]>remises kneewn as Xe). o Ie)wa (dre*le, 
estate, was eommnnieated te) their e'eamsel, infe)rmallv, hv (diie*ai!;e) 
ee)nnsel fe)i- the' elefendant, Flore'iie'o Shipley Parte'lh), whe) aelviseel 
ee)imse‘l for the'.<e' |»laintiifs that he ha«l he'e'ii retaine'd hy the saiel 
I’de)rene*e Shiph'V Parte'lh) te) a.<sei*t appre)])riate' claim in lu'r hehalf 
to the pi-e)perty afe)resaiel. d'hese palintiffs .siy that they are aelviseel 
that their e-onn.'^el tlu'i’eafter hael sevei-al infe)i*mal e*e)nfereneos 
1)7 with saiel ce)nnse'l fe)r the elefenelant, l'le)rene*e Shiph'V Partelh), 
anel were aelvise'el hy him that he we)nhl aelvise the .<aiel 
Fle)i‘('ne*e) Shiph'y Parte'lh) that she hael ne) i-iiiht e)r inteie'st in any 
e)f the eh'e-edent's pre)perty in Washiniite)!), and that he we)uhl ree- 
ommenel that she tile a eli.<e*laime*r e)f anv interest therein. 

XII. Answerinii ])ara^raj)h XII eif saiel answer these i»laintilfs 
say that insteael of claiming the exclusive ri^ht te) control the' saiel 
re'al anel ])erse)ual pi‘e)perty here*inahe)ve elescrihe'el, anel te) elispe)se e)f 
the same as they s(*e lit, anel te) eli.<trihute the procceels tlu'reeef whe)lly 
within their own jiieliiinent, as alle<i;eel hy the elefenelant. Fh)i’ence 
Shipley Paiielh), they have soui*ht the instructions of this IIe)norahle 
roiirt as set fe)rth in the hill of complaint herein; ami they eleny that, 
irreparable injury will result te) the saiel Fleerene'O Shijeh'y Partello, 
hv rease)!! e)f anv ae-tie)n whiedi mav he taken hv them as e.\('e‘Uti‘ix 

t « • • 

anel exee'ute)!' as afeere-saiel, he'e-ause* e)f the alle'.i>:atie)ns hy he*i‘ that the 
certain alle^eel ce)elicil of January lo, 1020, was entirely reve)keel, 
is voiel anel e)f no effect. 

XIII. "riie'se* ])laintiffs aelniit the allegations anel averments of 
paraiira])h XIII e)f the answer. 

X\\\ These' plaintiffs aelmit the averment of paragraph Xl\" e)f 
the answer. 

X\'. Furthe'i* answering th(*.<e plaintiffs avei* that hy I'cason e)f tlu^ 
fae-t that in a e'crtain cause institute*d hy her in the* Palo Alte) Dis¬ 
trict ('e)urt e)f the State of Ie)wa, in which e^aiise thi*.<e plaintiffs anel 
the elefcnelants, ('aiita Partelh) ^h)n Horst anel .\eh‘line S. Ahe*ll, anel 
iH) e)thers, wei'e' maele j)arties elefe'iielant, the saiel elefenelant, f'le)re‘ne*e 
Shii)ley Partello, in the proceedings in said cau.'^e stated and alleged 
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tliat lli(* consideration for the (lcliv(*rv bv her to Dwight J. 
<>-S Pai'tello, Sr. of the warranty de(‘(l hereinahove referred to, 
was that h(‘, the said Dwight .1. Partello, Sr. ‘‘would ex¬ 
ecute a ecxlieil to his will ^ivin^ and hequeathinj>; the certain real 
estate hereinahove deserihed to thi.s plaintiff” (meaning the said 
Florence Shipley Fartello), the .'said j)roperty referred to being cer¬ 
tain land in Palo Alto Countv, State of Iowa, and fullv described 
in said proc(‘edings, and none other; and by reason also of her prior 
conduct and action in the jireniises and her testimony in the certain 
suit in Palo Alto County, State of Iowa, aforesaid, she, the said de¬ 
fendant, Florence Shipley Partello, is estopped from a.sserting or 
atternjiting to assert any right, title, lien or interest in or to the siiid 
]>roperty known as No. 5 Iowa Circle, or any of the contents thereof, 
or any j)ro|x?rty in the City of l^erlin, (lermany, under or through 
or by reason of said jiretended or alleged contract or agi’eement, or 
otherwise however. 

FLORA B. THOMPSON, 

GEO. W. WHITE, 

Executors ii/ic of DtrifjJit J. 

Earfclht, Sr., Plaintiffs. 

PEELLE it OGILBY, 

Attorneys for Plaintiffs. 


District of Colcmbia, ss: 

Flora B. Thomjison and (Jeo. W. White, being first duly sworn, on 
oath, say that they and each of them have read the foregoing answer 
by them subsc*ribed and that the matters and things therein stated 
on their personal knowledge are true, and those therein stated upon 
information and belief, thev believe to be true. 

FLORA B. THOMPSON. 

GEO. W. WHITE. 


()h Subscribed and sworn to before me, this 'ilth dav of April, 

1923. 

[seal.] ROBERT E. BRlGt iS, 

yotari/ Public, I). C. 

Decree. 

Filed June 27, 1924. 

:ic 4^ 9|c ^ :|c * 3|( 

MJiis cause coming on to be heard upon the bill, answers, including 
the answer of defendant Florence Shipley Partello praying for af- 
tirmative i‘eli(*f, and the eviilence, and after hearing the .sime and 
the arguments of counsel, and upon consideration thereof, it is 
this 27th dav of Juno, 19*24, 

Adjudged, ordered and decreed. That the residuary clau.se con¬ 
tained in the codicil of the late Dwight J. Partello, Senior, deceased, 
dated January 22, 1920, reading as follows: 

0—4393a 
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‘‘Fiirtlirr T ]ior(‘l)y )K*<jU('allK lo ?iiy ('xc'cutors all tlic* rest and 
residiu' of my (“stale to 1)(‘ dis|)os(‘d as th(\v may think t)(‘st the 
proceeds to he dis)>osed of also as lh(‘y may think h(‘st and ap]>lied 
to such ohjc'cts of charity as th(‘y may de(*ide,’’ 

is invalid and of no force and elfect. 

It is further adjnd.ii(‘d, orden'd and deeri'ed that the clans 3 con¬ 
tained in the codicil hearing dat(* th(‘ 22nd day of January, l‘J2(), 
to the last will and t(*stam('nt of tlu* said l>wi^ht J. l*arl(*llo, Sr., 
deceased, reading as follows: 


“My ]K*rsonal jn-operly such as the e(»nt('nts of house No. o Iowa 
(^ircle (exe(“pt such as dis]>osed of hy my will) includiu^ my furni¬ 
ture and ])iano in the (’ity of llerlin, all and th(‘ .sim(‘ as heretofore 
d/vised to my said son ineludine, my per.'ional effects such 

70 ru^s, jeweliy, clothing, music and oruaments I heiehy place 

in th(‘ hands of mv executors, who kuowinu; mv familv rela- 
^ • « 

tions and ))er.‘<onal wishes perfectly, I l(*ave to their judgment either 
for distribution in whole or ])art to any of the heneliciaries named 
in mv will or codicil, or to he di.'^posed of and credited to tlu* re¬ 
siduary ]>art of this my (“stale*—■' 

is valid. 

And it is further adjudged, orden'd and decreed that the de(*e(lent, 

Dwioht J. T^niello, di(*d intestate as to his said residuary estate; that 

the ])laintitt's. ex(‘cutors under the last will and t(‘stament and codicil 

thereto of said d(‘eedent, now hold tlu* l(‘nal title to .slid iTsiduary 

(‘State, hut, hv iva^on of the invaliditv of the residuarv clause afore- 
«. « • 

.«ai(l, the (‘(juital)le title to said i‘(‘siduary estate vested in the defend¬ 
ants, (^arita Partello \h)n Horst and Adeline S. Al*ell, s(»le heirs-at 
law and next-of-kin of said d(‘cedent, upon his death on the 18th day 
of Auj^ust, lh2(l. and the plaintiffs, (‘xecutoi’s as aforesaid, hold the 
said residuarv estate as trustees under a resultin<^ trust for the bene¬ 
fit of the said heirs-at-law and next-of-kin of the decedent, and the 
plaintiffs, executors as aforesaid, ai‘e hereby authorized and directed 
t(* transfer, assign, convey and ])ay over the said residuary estate 
of the afore.'^aid I)wi<:;ht J. Partello. dcc(,‘ased, unto the said defend¬ 
ants, Carita Pailello A'on Ilor.'^t and Adeline S. Abell, as tenants in 
common, with the exe(‘ption of that (*ertain ]>arcel of real estate 
known and desciihed as No. o Iowa (^ircle. Northwest, \Vashinu;t()n, 
I). (\, and such of the contents theivof, he(pieathed to Dwight J. 
i^irtello, Jr., as remain in the hands of the j)laintiffs as ex(‘cutors 
under the last will and testament of the (lec(*dent, l)wi.i»ht J. Par¬ 
tello, Sr., which said contents are om* Iluntinu; cas(‘ ^old watch, 
a})praise(l at ^oO.OO and one three .“^tone diamond rini^, appraised at 
$(>()(). 

71 It is furthei' ordered, that so much of the above entitled 
cause as relat(*s to the claim of th(‘ def(*ndant. fJorence Ship- 

ley Partello, assert(‘d in her answer prayint!: for affirmative relief, to 
the title to the real estate known as No. o Iowa (’ircle, Washington, 
D. C. more fully described in the pleadin.iL»s in this cause and to such 
of the contents of said |>remises as were hecpieathed by said Dwight 
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J. Partello to 1 lis son J. Partello, Junior, and which are 

now in the possession of the decedent’s e.vecutors, he and the same 
is retained for siicli further order.s and decrees as inav be necessary 
in the premises. W1LLIAM ^HITZ, 

Justice. 

Final Decree. 

Filed May 4, 1925. 


This case coming' on to he heard ii[)on the hill, answers, including 
the answer of the defendant, Florence Shij)ley Partello, praying for 
atlirmative relief, and the answers theivto, and the evidence, and after 
hearing same and the argument of counsel, and upon consideration 
thereof, and it further being made kru>wn to the court, that the 
case in the District Court of the State of Iowa in and for Palo Alto 
County, entitled Adeline S. Abell, Arthur M. Abell, Carita Von 
Horst, and Louis A'on Hoist, plaintiffs, v. Florence Shijiley Par¬ 
tello, (Jeorge W. While, and fJora P. Thompson, defendants, 
has been decided adversely to the |)huntilfs, it is by the 
court this 4th day of May 1925 adjudged, ordered and 
decreed that Florence ShijJey Pailello is entitled in 

72 fee to the ival estate known as No. 5 Iowa Circle, 
Washington, District ()f Cohuuhia, and to such of the con¬ 
tents of said house he([ueathed to Dwight J. Partello, Jr, by de¬ 
cedent’s will and as are now in possession of decedent’s e.xecutors, 
which said contents are one hunting case gold watch, a])praised at 
$59, and one 3-stone diamond ring a]»praised at .$()99, and is also 
entitled to the net rentals which have jiccrued from ,<aid ]>remises 
since the death of Dwight J. Partello, Sr. And it is further ad¬ 
judged and decreed that ])laintitt*s, decedent’s e.xecutors, hold title to 
said premi.^es known as No. 5 Iowa Circle, Washington, District of 
C’olumh'ia, and to siiid hunting case gcild watch and 3-stone diamond 
ring, as trustees for the .‘^aid Florence Shi[)ley Partello, and that .said 
executors hold tho said rentals which have accrued from ,<aid prem¬ 
ises, as trustees for the .«aid Florence Shi|)ley Partello, and the said 
executors, as such truste(‘s. are hereby ordered and directed to execute 
and deliver to the .<aid fJoriaice Shipley Partello any and all d(‘eds, 
hills of sale, or other instruments in writing, necessary to effectively 
carry out the provisions of this decree and vest the absolute and fee 
simple title, as the ca.<e may he, to tlu' aforesaid properties in f'lorence 
Shipley Parti'llo, and the said executors, as such trust(‘es, are further 
ordered and directed to pay over to the said Florence Shipley Partello 
the net rentals which have accrued from No. 5 Iowa CinJe. Wash¬ 
ington, District of Fohuuhia, since the death of Dwight J. Partello, 
Sr., and it is further. 

Adjudged, ordered aud decreed that Florence Shipley Partello 
recover against tin* plaintilfs, hci' costs in this suit, to he tcixed by the 
clerk of this court, for which the said Florence Shipley Par- 

73 tello shall liave execution as at law. 

Py the Court. WILLIAM IUTZ, 

Justice. 
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I'rnm llio <]o(*reo tlic defendants Carila Parlelln \"on 

ilorst and A<teline S. Al)ell note appeal to tlie Conrt of A))peals in 
open Conrt and the amount of the* nnd(‘rtakin.u: is tixed in tin* sum 
of $100.(10 foi- costs only, or said defendants may d(*posit th(‘ sum (d‘ 
$o0,00 with the Clerk of the (’onrt in li(*n thereof. 

W. II., Justice. 


Mav '21, lh2").- 
May 22, 102o.- 


McinfU'ouJn. 

-$00 dejjosited in liiMi of a|>peal bond. 
-Statement of Kvidenee tiled. 

AsfJ^umcnt of Errors. 

Filed June 2(), VJ'lo. 


The eourt erred: 

1. In j)assin^- and si,<»nin” the decree in the al>ove entitled cause 
dated the 4th dav of Mav, 11)25. 

2. In decreeinii that the <lefendant I'lorence Shipley Ihirtello is 

entitled to the real (“state m(‘ntion(‘d in the proce(“din^s and 
74 pleadiniis in this cause known as No. 5 Iowa Circle, Wash¬ 
ington, I). C. 

In holding that Dwijiht J. I*art(‘llo, Sr. (“iitered into a con¬ 
tract with the def(‘ndant I'lorence Shipley l^artello undei’ tlu' terms 
(jf which in consideration of the delivery to said Dwight J. l*art(*llo, 
Sr. of the deed desdrihed in the evidence, the said Dwight J. Fartello, 
Sr. agreed to heipieath to said Florence Shipley I^utello said real 
estate known as No. 5 Iowa Circle, Whishiniiton, 1). C. 

4. In refusinin to hold that said defendant Floience Shipley 
Partello was estojijied from ass(‘iiin«- any claim to said real estate 
No. 5 Iowa Circle, W"ashin.<iton, I). (\ under and hy virtue* of the 
contract hetween her and Dwight J. Partello, Sr. set forth and 
averied in the answer of said Florence Shipley Partello to the hill 
of complaint in this cause. 

5. In refusinti to hold that .ciid Flor(*nce Shipley Part(*llo was 
estopped from ass(‘itin«* any elaini to said leal estate known as prem- 
is^*s No. 5 Iowa Circh*, W’ashin^Pui, D. C. 

(). In refusing to dismiss so much of the answer of said k'loi’emu* 
Shi|)ley Partello to the hill of coin|Jaint in this cause a^. asserts and 
j)ravs for allirniative relief. 

DONALDSON, JOHNSON and FRAILFY, 

Attiirneifs /or DejenJunis 
('arifa Partello roa Horst anJ Adeline, S. A hell. 
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Mcliioradvm. 

July 1, —Statement of Evidenee in duplieate .<i.ii,ned. 

To Designation of Record. 

Filed June 18, 18*25. 

Tlie Clerk of the Court will ])lease inelude the following in the 
transerifd of the reeord in the above entitled eause: 

1. The hill of complaint and exhibit. 

2. The respective answers of the defendants to the hill of eom- 
plaint. 

M. The answer of the plaintiffs and the answer of Carita Partello 
von Horst and Adeline S. Abell to so much of the answer of Florence 
Shipley Partello as jirays for aflirmative relief. 

4. The decree of the Court dated the 27th day of June, PJ24. 

5. Decree of the Court dated the 4th dav of Mav, 1025, with nota- 
tion of appeal therefrom. 

<). Memorandum of deposit in lieu of aj»peal bond. 

7. Statement of evidence. 

S. Assiiiimient of errors. 

0. This desijmiatif)!!. 

DONALDSON, JOHNSON and FRAILEY, 

Atforneijs for Rarita Rnriello Wtn Ilor.d 

and Adeline S. A hell. 


Service of a eoj>y of the foregoing designation of record is acknowl¬ 
edged this 18th dav of June, 1025. 

« * *, / 


FRANK J. 1100AN, 
EDMUND L. JONES, 


Attorneijs fitr Defendant Florence Shiplet/ Partello. 


7d Supreme (A)urt of the District of Columbia. 

Umteu States ok A.m erica, 

District of (Johnnhia, ss: 


1, Moi •gan H. lieach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numhered from 1 
to 75, both inclusixe, to he a true and correct transcript (jf the record, 
a(*cording t(> dii'cctious of counsel herein lih'd, copy of which is made 
part of this transcri])t, in cause No. 40585 in E(piity, wherein Flora 
P). Thompson et al. are IMaintilfs and Carita Partello Von Horst 
et al. aie Defendants, as the same remains ui)on the liles and of record 
in said Court. 
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Ill totiiiiony \v1i(M’(*of, I lu'rciiiito siiltscril)i‘ iiiy iianio ami allix 
tli(* seal of Slid (’null, at lli(‘ (.'ity ol' W ashiiiiilon, in said nisirict, 
this H)lli day of NovcnilK'r, 11)25. 

I S(>al SiiprciiK'(’ouit of tlio Disli'ict of Coluniliia. | 


i:w. 


M0R(;AX II. I’.KACII, 

ilerk. 


I'ilfd May 22, 1026. Morp;an 11. lioafli, Clerk. 


In the Ku]H('in('(\niit of tlie Oistriet of (.'olinnhia. IIoldini!;an Faiiiity 

Court 

ICijuity. No. 405S5. 

Floija R. Tiiompsin and Ci:oP(;k W. Wiiith, I'xeeiitors under tlic 
M ill of nwiiilit .1. rartell(>, Ceeeased, IMaintills, 


Capita I’aptkli.o von IIokst, Aoklink S. Ahkll, and kh.oHKNc n 

SiiiPi.KY Paktkm.o, Cefendants. 

Sfdfr men t of fh( L ritlnn'r. 

!*»(• it reiiieiiiltei(*d that the above entitlod eaiis(‘ eaiiu* on for 
trial before Mr. .Iiitic(‘ Hit/, holdinii an e<|uity (’ourt, and the dc*- 
fi'iidaiit. f'loreiHT' Sliipley Cartello. to maintain the i.s<nes on her 
]>art joined, and in sn]»|M»rt <»f tlu* allirniative relief jirayed by her 
in her answer tiled in .-aid cause, intiodneed as a witne.'S, Mrs. 
Alice C. Jones, who .L:.ave evidence lendinii, to show that she was 
juivate .s‘cretarv to Mr. (dllaat I'h Porter of the firm of Isham, 
Lincoln l>cal<‘, 72 West .\<lams Street. Chicago. Illinois, and in 
]02<) was in the employ of (diaries (’. Ihiell, an attorney, as steno;:;- 
raplH'i* and hookkeeper, (2) with olliccs at 7 South Dearborn Street, 
Chicago, that s1m‘ has no interest whal(*ver in this casi* and is not 
j(*Iat(‘<l to any of the parties to this suit. In .laimarv ll)2i) wit- 
ne.<s met Dwiuiit Partello, Sr. ami Mrs. Partello. .Ir. .\t that time 
Mr. Dayton (),i 4 den was junior partner with Mr. Ihiell and Mr. Dean 
L. "Ih-axler was clerk in that olliee (2)). fdrst met Dwight Partello, 
Sr. sometime before .laniiarv 15, ll>2tt. Rem(*mh(‘r se(“in^ him and 
Ml'S. Lartello. .Jr. in the olliec' on two dilhaent occasions at 
7<S alxiut that time (4). On om* of 1 hose occasions .Mr. Partello, 
Sr. had Mr. Ihiell draw a codicil to his will. Witness was 
called in by .Mr. Ihiell to take tlu* dictation of the c«>dicil (5). W’it- 
ness then idi'iitilied a carbon copy of the said codicil ‘hind .<aid that 
it was in tin* .sum* condition as when draftcil. with the (‘xc<‘ption 
of thc.'-(‘ t(‘ars ami a fi'w exhiliit marks, and that tlu* ori,u,inal codicil 
siiiiied by .Mr. Partello. Si*, was (‘xactly the saim* as said carbon cojiy.’’ 
markiMl Defendant Partellos Ivxhihit which was in the words 

ami (iiiures following: 
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“I, Dwi^^hl .1. Parlcllo, of tlic (’ity of Wjisliiiij^ton, District of 
IxMiiii; of sound and disposinin mind and iiMMnoi'V, <lo 

Ikm'I'Ijv dcclai'i* this to ho a (^Klicil to niv Last Will and 4\"^tamont 

•. • 

at present in the hands of (J(‘orue W. White, President of the Na¬ 
tional Metropolitan Pank of Washington, who is named in said Will 
as the Mxeeiitor thereof. 

“On aeeonnt of the d(‘ath of my dear son, Dwight J. Partello, Jr., 
on January 11, 11)20, 1 h(*rehy .i;iv(‘, d(‘vis(* and i)e(jn('ath to the he- 
lov(‘d wife of my said son, l''lor(‘nee Shipley Part(*llo, th(‘ house 
and lot owiH'd hy me in Washin.nlon, 1). ('.. known and (U'serihed 
as No. 7) Iowa Oirch*, tin* leiial deserijttion of s:nd land heinii; Ia)> 
Thirty-ei^ht (-kS), Scpiarc* Two llnmlred f7)i‘ty-on(‘ (2-11) in said 
Oitv of Washiimton, and the contents of said hoiis"" laaetofoie de- 
vised in said WJll to my said son. Dwight .1. Partt'llo, Jr.; also my 
household fnrnitni'e and pc'rsonal ellects at present in the (Jty of 
Berlin, (iermany, fhii’ope, al.-o h(M’etofore devised in said Will to my 
said son. 

“I also .i^ive, devise and heqiu'ath to my said danuliter-in-law, 
Florence Shipley Ikirtello, the farm now owned hy me in Palo 
Alto (\)unty, Iowa, coiHislinii, of l-'om* llnndi'cMl fau,hty 
71) (480) acres piovided 1 have* not sold or disp((S ‘d of said farm 

prior to my d(‘ath. In cas(‘ of tlw' saU' of said propiaty prior 
to my death it is my intcadion that th(‘ ihocchmIs f!*om th(‘ sale of 
said farm shall lx* piven to my said daiiiihtcr-in-law in my lifetime. 
In the event of the sale hy me of said faioii and my inahility or 
failure to iiiv(* her the* proceeds then'of, diiiin.Li my lifetime, it is 
my will and I h(‘r(‘hy i^ivc', devise* and h(‘(|ueath to my said daughter- 
in-law, Florence Shiph'v Partello, the ]>rocee‘ds fiom the* sale* of said 
farm. 

“1 hereby confirm all the terms and ja'ovisions of my said Last 
Will and Testament not hei-ein chan^e'd or modified. 

“In Witness Whereof. 1 have hereunto set my hand and seal this 
15th (lav of Janiiarv, 11)20. 

(Signed) ^ DWKillT J. P.\PTFLl/)'. |si:al.1 


“The above instrunu'nt was (;n the day of the' <late tlu'H'of sii^ned, 
sc'aled, published and d(*clai’('(l hy the said Dwight J. Partc'llo, as 
and for a codicil to his Last Will and Testament, in tin* juesenee 
of us, who at his i-eijiust and in his ]>re-('nce. and in th(‘ |)r('S(‘nce of 
each other, have hereunto suhseialx'd oui‘ names as witnes-c's tlu'reto. 


(Signed) 

(Signed) 

(Sii^ned) 


(^llABLFS r. BFFLL, 
Ih'sidenee. riiicauo, Illinois, 
DAYTON OtiDFN, 
lv(‘sid(*m'e, hAanslon, Illinois. 
ALK'F (’. JONFS, 

Besidenee, Fhieajiio, Illinois.** 


SO “The carbon co))y of said codicil marked 'Ivxhihit A’ and 

the ori.i*imd codicil of Dwight J. Partello. Sr., datc^l January 
22, 1020 and on file in the Supreme (\>urt of the District of Columbia 


IS 


C. r. VON HORST KT AT.. VS. K. I?. THOMPSON KT AL. 


\v(‘i'(‘ }il llic trijil to the* (Nmrt mid it slijuiljitcd l»y ll>v 

pmtics llu'.siiil docHiiKMils iiuiv lio jirodiici'd mid cxliil^iliMl to tlio 
.hislicvs of tlu* ('oiirl of Apppid s of the hislrict of Cohimhia upon 
the heiiriiii; of this ease.*’ 

d'lie iimnes of the witnesses to this eo])y of the eodieil were writ¬ 
ten hy llie witness, who put them there rii^ht after tlie original had 
he(‘n silineil hy all of tlie parties. Thereupon the following oeeiirred: 

“Mr. Teelle: Will you state for what purpose you olfer it, Mr. 
M(d\ihh(‘n f 

Mr. .M( Kihhen: loir the jinrpose of pioving the e.xeeution of a 
eodieil, of whieh the one olfered is a earhon eopy, hy Dwight .1. 
I’artello. Senior, at the time stated hv the witness now under e.x- 
amination. 

Mr. Peelle: Is that the extent of the offer? 

Mr. MeKihhen: Yes.” 


WitlK ‘ss took the dication of the eodieil, wrote it on a tyjiewriter 
and it was witnes>ed and signed, the witnessis heing Mr. Uiiell, Mr. 
()g<len and the willies'^ (S). It was sigiu'd hy Mr. I’artello and the 
witnesses, witnes-; being askeil to so sign hy Mr. Dartidlo and Mr. 
Ihieil. Mr. Ihiell, immediately after it was exeeuted, gave it to Mi*. 
Dartello togi'ther with a eopy; and the thii’d eojiy was plaeeil in the 
vault in Mi*. Hik'H's olliee where we keeji eopi(‘s of wills. (It) Mr. 
I’artello, Sr. talked to Mr. 1>U(*11 —talki^d about an aeeiih'iit and 
said that was whv he was in a huirv to write the eodieil; he wanteil 
it all li.Xid up and jmt in a safe place ( I’i). lie talked about Mrs. 
Dartello, dr., and siiid how mueli he tljought of her, that she was 
a dear girl and he wanted her to lie* well taken eare of (l->). rjion 
ero.<s-exaniillation, the witness testified that she did not lememher 
anything else that Mr. Partello said about Mrs. Partello, dr., hut 
Mr. Partello could not have talked about the deed without talking 
about Mrs. Tartello at the same time. That Mr. Ihiell had been at¬ 
torney for Dwight d. Dartello, dr. and he was then attorney 
81 for his (‘state (17). On the occasion of the drafting of the 
eodieil Mr. Dartello, Sr. called professionally on Mr. Ihiell. 
Mis Partello, dr. was the sole devis(‘e and legat(‘(* under that (‘state 
( 18). The witmss reniemhers p(‘rfeetly ami jiositively the signing 
of the original Codicil by Mr. Dartello, Sr. and the witn(‘ss‘v‘s: at 
the time the eodieil was signed and witnessed Mr. Partello, Mr. Ihiell, 
Mr. Ogden and the witness were all that were present (l‘d). 


Thereu])on the d(‘fendant, Florence Shipl(‘y Fartello, furth(‘r to 
maintain the issues on h(*r jiart joined, introduced as a witn(‘ss, Mr. 
Dean Lake 'I’raxler, who gave evidence tending to show that Ik* 
was a lawy(‘r with an olliee in the ’^rribune Ihiilding, (liieago, 1 Hinois. 
That he was a law clerk in the olliee of (diaries (\ Ihiell and Dayton 
Ogd(‘n. whieh was in the Tribune Ihiilding, C’hieago, in danuary 
Ih'iO; that in that month he met Mrs. Dwight Fartello and .Mr. 
Dwight Fartello, Sr. (*21). He has no interest whatsoever in this 
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and is not related to any of the [)arties theieto. Mr. Partello, 
.Ji*. liad been a elient of Mr. IJnell’s oHiee. Tlial otiiee had [>robated 
his estate. Mr. Partello, Jr.’s funeral was on January 1^>, Pt*20, and 
the heirship was proved on January 14th. Mr. Partello, 8r. and 
Mrs. Partello, Jr. were in the ofliee on the 14th and 15th. Had 
never met them before that time (2*2). On January 14th witness 
was in Mr. PuelTs otiiee talkim» to Mrs. Partello, Jr. and Mr. Partello, 
Sr. in regard to eertain matters eonneeted with tlie estate of Mr. 
Paidello, Jr. (24). Witness, that morning-, heard Mr. Partello, Sr. 
ask Mrs. Partello, Jr. and Mr. Huell if they had anv idea where to 
find the deed to the Iowa farm, and Mr. P>uell replied there were 
several i)laees they had not yet looked; that it might he found (26). 
The next morning, January 15th, witness was in Mr. Biieirs office, 
as were also Mrs. Partello, Jr. and Mr. Partello, Sr. there was con¬ 
siderable discussion about the deed to the Iowa farm and on that 
occasion Mr. Partello, Sr. asked Mr. Buell and Mrs. Partello, Jr. 

to give him the deed which was then in the possession of Mr. 
<S2 Buell, it having been found sometime between the day 
before, and that <lay (27). Mr. Partello said a lot of things; 
that he desired to retain peisonal ('ontrol f)f the Iowa farm until his 
d(‘ath; did not want strangers outside of his own family to have 
control of it; that he ex]K*(*ted when he had given the deed that he 
would have it until he died, and asked Mis. Partello to give him 
back the deed so that he could have undisputed possession of it 
until his death. He said it had not been recorded and that was 
one reason why Mrs. Partello, Jr. should give it up without hesita¬ 
tion as she would find dilliculty in establishing lier title to the 
land through that deed (2<S). The deed was from Partello, Sr. to 
I’artello, Jr. After he had made these statements e\])laining his 
reason for wanting the de(‘d Mrs. Partello. Jr. still sai<l she did not 
want to give it up and asked Mr. Buell if she should do so. Mr. 
Ihiell said that as her attorney he would advise her not to give it up 
unless she would be protected in some way, so that she actually 
would receive the Iowa farm beyond the shadow of a doubt. There¬ 
upon the following occurred: 


‘‘(J. What did Mr. Partello, Senior, .^say? A. Mr. Partello, i^enior, 
1 believe it was, said that that could he arranged by the making of 
a codicil by him to his will whereby Mrs. Paiiello, Junior, would 
receive the farm at his death. He said that he wanted h(‘r to have 
the farm, that he wante'd her to he provided for, because she was 
Dwight’s widow, hut that he very much wanted to retain control 
of tlie farm during his lifetime: and he thought that would be a 
hapi)y way out of it, to make a codicil to his will, which would 
S4 insure that she got the farm after his death, hut would leave 
him the control of the farm during hi.< life. Mr. Partello, 
Senior and Mr. lUiell, both, talked al>out the codicil (juite a bit. 1 
am not ab.^olutely sure whi(*h was the one who first proposed it, but 
they both talked it over at some length. 

Well, did Mr. Partello, Senior state what he would do in 
connection with the execution of the codicil? A. Well, at fii*st he 
7_4393 
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only staled llial lie would make llii'^ codicil, ujivinu; lier the Iowa 
farm, hut Mrs. rniti'llo, Junioi- stated that she <lid not feel like 
^ivinp, up th(' dc'C'd just for a codicil which would uiv(‘ her the farm, 
and askeil Mi\ IJia'll if he would a<lvis(‘ hci* doiuo that and he told 
lier tlait there was no reason whv shi* should if sh(‘ did not want to. 

(^. Did Mr. Partello, Scmioi', do auythiuo further then? A. Yes. 
Mr. Partello, Senior then w(*nt on and said if lu* made such a codicil 
that he would he williuii; to. hy it. nivc hei’ tin* Iowa farm, hut 
also the house which he owiumI in W ashiiiLitou, D. (\, and furniture in 
it, which h(‘ stall'd then was of cousidc'ralde valui'. so that wh(*n he 
died she would not only lii'l tin* h»wa faiaii, hut would get both the 
farm and the house and furnitun' in Washiugtou too. !!(» stated 
at the same time' that he had (‘\]>cct(‘d this to *40 to Dwight. 
tS4 his son, and now that hi' was dead, if Mrs. Parti'llo would 
humor him hy lotting him have the farm, while he 
lived, that he would, hy this codicil, give her tlie farm and the 
Washington house which would have heen givi'u to Dwight had 
he lived.’’ 


Thereupon witness further testitied that Mi’s. I'artello, Jr. asked 
Mr. HiK'll if he, as lu'i’ attoiney. thought she would he protected hy 
making such a codicil and would he sure to reci'ive the Iowa farm 
and th(* Washington house if such a codicil was made upon her 
giving up the d(*cd to the Iowa farm. Mi’. Huell told her that she 
would he protected hy that agreement if she would he willing to do 
it. Mr. Partello. Sr. thi'ii slid hi' wouhl Ik* (‘.xtremelv happy to 
make sueh a codicil (J)^). Mr. Puell and Mr. Partello. Sr. then 
went into an adjoining room called the conferc'iiee room and the 
codicil was there dictated. The following (juestion was thereu})on 
])ropoiinded to tlu* witness hy counsel for the plaintiffs: 


“Pardon me. W’ere you pre.S'iit, Mr. Tra.xh'i’? A. 1 was present 
part of the time, not all of the time in that conference room.” 

The witness further testified that Mr. Partello, Sr. started to 
dictate the codicil, hut was unahle to do so fluently, to find the right 
phraseology, and .Mr. Puell said to him. “I am doing this sort of 
thing all the time. Would it Ik* all right, if I dictated the codicil 
for you. and also find the light phraseology foi- you?” Mi’. Partello, 
Sr. said he would he gla<l to liave him do it. Mr. Puell started 
light in at the h(‘giiining and dictated the whole thing right 
85 through, disi’egarding the few .s'liti'iices that Mr. Partello, Sr. 

had dictated (84). It was dictated to a stenographer, being 
the witness. Alice Jones. Witness saw a carhon copy of it afterward 
the same day oi’ the moiuing after it was dictated and identifi(*d 
the K.xhihit ”.\” as tin* carhon copy which went into tin* ollice fil(‘S 
(85). After till* executimi of the codicil Mr. Puell and Mr. Partello, 
Sr. came hack into Mr. Pui'll’s offici* and met Mrs. Partello, Jr. Mr. 
Puell told her the codicil was cxi'culcil along the lines .Mr. Partello, 
Sr. had propos(‘d and gave it to h(‘r to I'ead. asking h(‘r if it was all 
right: she said it was satisfactoiy and then Mr. Partello, Sr. asked 
for the deed to the Iowa farm which Mr. Puell still had in his 
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possession and lie gave it to Mi*s. Partello, Jr. and told her that it 
was np to her, that if she was satistied with the agreement that had 
been made, he wanted her to give it to Mr. Partello, 8r. herself. 
She then handed it to him. \\ itness was then shown a warranty 
deed marked Defendant Partello’s Exhibit “B” for identification, 
which witness identified as the deed to the Iowa farm thev had been 
talking about. Witness further testified that the deed at the time he 
saw it was complete, but that now part of the date and Mr. Partello, 
Sr.’s signature had been torn out. Said deed marked Defendant 
Partello’s Exhibit was admitted in evidence and is in the w^ords 
and figures following: 

Tribune Print, Emmetsburg, Iowa. 

'‘Warranty Deed. 


Know all men by these presents that 1, Dwight J. Partello, Sr. 
of Washington District of Columbia, in consideration of the 
8() sum of the love and affection 1 have for my son, and Ten 
Dollars, in hand j>aid by Dwight J. Partello, .)r. of Chicago — 
County, State of Illinois, 1 do hereby sell and convey unto the 
said Dwight J. Partello, Jr. the following described premises, situated 
in Palo Alto ( ountv, Iowa: 

t, 7 


All those certain pieces or paiccls of lan<l known and described 
on the plat or plan of said County as the west half (W. V>) and 
south East (Quarter (S. E. ) of section nine (b) Township Ninety- 
five (bo) Pange thir;y-two (M’2) in Palo Alto C’ounty, State of Iowa, 
containing Four hundred and Eighty acres more or less according 
to (tovernment survey, (4(St) acres). 


To have and to hold the i»remises above described, with all' ap- 
j)urtcnances, unto the said Dwight J. Partello, Jr. and his heirs and 
assigns forever; and 1 do hereby covenant with the said Dwight J. 
Partello, Jr. that, 1 — lawfully siezed of said i>remises; that they are 
free from encumbrance of all character, except drainage tax; that 
1 have good right {Uid lawful authority to .'^ell and convey the .same; 
and, 1 do hereby covenant to warrant and defend the title to said 
real estate, and appurtenances thereto belonging, against the law¬ 
ful —IS of all persons whomsoever; — and — | hereby re- 
87 liiKjuish all rights of dower and|* all [of the State of Iowa, 
in and to the above described j)remises, |* 


Signed this 24th day of May, 


District of ('olfmbia, 

- County, ss: 


Be it Ivemembered, That on this 27th day of May, A. D. Ibl2, 
before me personally appeared Dwight J. Partello of the DLstrict of 


t*Wonls ciK'lesod in brackets erased in copy.] 



52 


C. r. vox HORST ET AL. VS. F. B. THOMPSON ET AL. 

( ohnnbia lo nio known to ])e the person named in and wlio executed 
ilie foremoinn instinnient and acknowledged that he executed the 
same as his voluntary act and deed. 

|.\OTAi;iAI. SEAL.] .MJil^lrr W. SlOTSS.V 

Xttfanj I*ublir in and for District of ('of. 


yy 


“hlSTRU T OF ( ol.l MBIA, .SVi.' 

1, .John K. Voimi;, Clerk of the Supreme (’ourt of the District of 
Columhia, the same l)ein^ a Court of Ivccord, having a seal, do 
herehv certify that Albert \\\ Sioussa, before whom the annexed 
instrument in writing was executed, and whose name is suhserihed 
thereto, was at the time of signing the same a notary public in and 
for Slid District, residing therein, duly commissioned and sworn, 
and authorized by the laws of said District to take the acknowledg¬ 
ment and ])ro(d‘ of deeds or conveyances of lands, tenements, or 
hereditaments, and other instruments in writing, to he recorded in 
said District, and to administer oaths; and that I am well 
8S ae(|uainted with the handwriting of said Notary Public and 
verilv believe that the signature to said instrument and im- 
pression of seal thereon are genuine. 

In wilni'ss whereof, I have hcieunto suhsci-ih(‘d my name and 
allixi'd till* s(‘al of said Court, at tlu‘ (Mly of W ashington, 1). C.. the 
28 (lav of Mav, A. D. 11M2. 

JOHN K. VOCNt;, 

Clerk, 

Bv-, 


Assistant Clerk. 


yy 


“AVananty deed. Dwight J. Cartel lo, Sr., of Washington, D. C. to 

l)wight J. Partello, Jr., Chicago. State of -. - County, ss: 

Entered for taxation this — day of-, A. D. IhO—.-, 

Auditor.-, Dejiuty. Fee 25<^. Filed for record 

89 this — day of -, A. D. 190-, at — o’clock— M., and i‘c- 

-,Kecorder. 


corded in hook — of — on ]>age —. - 

-, Deputy. Pecording fee, 50^” (.‘IS-dJ)). 


It is stipulated tliat the original deed attached to the deposition of 
Mrs. Alice Jones may he exhibited to the justices of the (’ourt of 
Afipeals of the District of (’olumhia hearing this case. 

After the execution of the codicil it was given to Mr. Partello, 
Sr. On cioss-examination by (*ounsel for defendants (’arita Partello 
^^)n Horst and Adeline S. A)»ell, the witness further testi(i(Ml that he 
was thirty years old and had practiced law for about live years. 
AVas a law cleik in Mr. Bueirs ollici* (40). Mr. Buell was counsel 
for Mrs. I’artello. Jr. Mr. Buell died July 14. 1920. Upon his 
death Mis. PartiJlo. Jr. (‘inployed other counsel, naiiudy, .Mes'^rs. 
Adams, (’hilds, Bohh AA'escott. AA'itncss testified in the trial of 
the ca.<e of fdorcnce Partello against (leorge AA’^. AA'hite and otlua's 
in Palo Alto District Coui1 in the State* of Iowa at khnmetshiu’g. 
The trial took jJace in the fall of 1922; has not seen or talked with 
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Mrs. Fartello, Ji*. since the trial (41). Thcreu}X)n tlie following 
oee lined: 

“(). I nndeistood yon to say on your direct examination that yon 
weie jaesent during the dictation of this codicil, part of the time? 
A. Yes. 

(). Were yon ])resent part of the time or all of the time? A. No. 
1 was |>i-esent wli(*n it was started. 1 did not hear the entire dic'ta- 
tion of it. 

JM) (). ^’oii were not present, as 1 understand it, tlum, at the 

eonelusion? A. I was not present at the eonelusion. 1 did 
not sec it witnessed. 

(). Do you recall testifying suljstantially as follows in the trial 
in Iowa: 

Did you hear the dictation of the codicil? A. 1 did. 1 was 
there when it was dictated.’ 

Did von testifv that wav? A. Whv, von are reading from the 
tianseript and if the transcript says I testified that way, 1 suspect 
I did, although 1 have no jiersonal memory of it. 

(). lie very glad to show you the transcript. A, I take your 
word for it. 

(). 1 am reading from it. Your answer then continued: 

‘Mr. rartollo, Simior started out to dictate it. 

‘(). That is not (piitc rcs[)onsiv(‘ to the (jiu'slion. 1 will ask you 
another (piestion: Who were j)resent if you rememlKU’, at tin* time 
lh(‘ codicil was dictated? A. Well, the old gentleman and Mr. 
Ihiell and myself and the stenographer.’ 

Do you I'ceolleet so testifying? A. Yes. 

!)I (). Do you recall of testifying as follows also^ in lesjMjnse 

to the (piestion of: 

‘(). W'ho dictated the codicil? A. Well, Mr. Partello started to 
dictate it, but didn’t get very far. He was having dillieulty in 
linding the right legal |»hraseolgy, and saying just what he wanted 
to, and Mr. Ihiell saw that he was having lu'sitation, and olVered—- 
ask(‘d him whv he wouldn't let him dictate it himself, lie said 

t 

that he was doing that all the time anyway—it was a inert' matter 
of I'outine with him, and asked him if he would not U't him help 
him out hv dictating it for him. 

(). Did Mr. Ihiell then takt' up the dictation of the (hn-ument? 
A. ii(‘ did. Mr. Partello said he would l>e glad to have him dictate 
it for him, and Mr. Buell threupon dictated the codicil.’ 

Do vou r(‘menih('r so ti'stifving? A. Yes. 

* • * 

(). Do you remember this also: 

(). Who did he dictate it to? A. Mrs. Jones, the stenographer I 
have just named. 

(). What happeiK'd then? What oeeurred then A. Well, after 
he dictated it, he asked Mr. Partello if that was what he meant, if 
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lli.-il \\;is Jill rililil. And Mi-, rinlcllo <;n<l it wjis .-jilisTju-lorv 

< 

nn«l .Mis. .IdJM'' Icl'l to wiilr il out. :ind 1 Icfl llu- omum too.’ 


I >id vii ic-iil v? .\. Well, vnii ji.-k'cd MU' if I wiis in tlu'rc (-nnlin- 

li'iMsIy diiiiim lli«- linn- il wu- dicIjiM-d. I liiid vjii'inus (jMcslinns con- 

(TiniiiL: in~;u-;;n(H‘ niuilurs iind onu lliinu iiod jinnilicr llml 1 wiis 

IjikiiiLT 111* wilh liiiii in ivi:iii<l to tliv jippi-jiisjil jind inventory of tlu' 

esljjte. .\nd niy <le."k wiis in tlu* room jnsl onl^idi' of llu' eonferi'iiee 

ronm. jind 1 \\;i- in mid ont of iIumi* ji 1 \jirions linu's. Mr. liiu'll, 

wlion ho ojniK- jtoio>< ;i jioinl tlnit wjis (-spi'i-ijilly pertinent to tlu* 

jjLirei nieiit they lijid jn>t niiidi*. would stoji mnl :isk .Mr. I’jirti'llo if 

ihjit wji." whiit iiif niemit. jind tluit wus donhtless wluil wjis in niy 

mind when I ujive tluit le-tinionv in lowii. 

• * • 

.My (jUe'lioii w;i> whetlu-r or not yon so testilit'd jit the trijil 
in lo\\:i. jis 1 luivo i-ojid. A. Wdiy. 1 (‘.\peel I did. 

^’es. A. If tluit is wluil tlu* trmi':(*ripl .siys. 

(h *^1.'" reeolleo!ion is Mull I iisked you u f(*\v monu*n1s ii'.io if 
yon Wi-ro jirosonl ;it llu* eom-lnsion of the ilietiition of the eodieil 
und you -jiid tluit yon were not. .\. d'luit wjis e(*il:iinly my inipres- 
."ioii when I testilied. 

(h V(*s. 

.\. (>r I would not liiive .'uid it. I luivc not rend over those* stiiti*- 
ni( Ills tluit yon luivc just reai] t<i mo sinei* tlu* tiinl n yc'iir ii'_io. 
hh 'N’es. A. It was not fresh in niv mind when I wji.s 

^ t 

testifviiiij II few moments ac»:o that I luul not se(*n tlu* eodieil 

w it nesM-d. I elon't roeall nmv of havimi, s(*(‘n it witm-ssed, hut I 

mi'jlit lui\e- Iteeii in theie at the eonclusion of the dietatin^. That 

i>. I emiie in imiiin after havini^ one(* left the room. 

<.h I a>ke'l voii. as I recall, whether von were there at the eon- 
* • *, 

ehi'ion of the dictation and von said no. that vou were there jit the 

c t 

heiiinniim nf it. Now. I ask vou whether vou testilied: 

% 4. 

A. Well, after lu* dietjited it. he asked Mr. Partello \f that was 
what he meant, if that was all riL’ht. And Mr. Partello said it was 
sati.-faetorv. And Mrs. .lones left to write il out, and I left the room 
too.^ 

.\. I suppoM* I did, 

Mh riu*n if that te-timony i- line, you were llu*re at tlu* eonelu-ion 
of the dictation of llu* eodieil, i.-n t that the fact? A. I minlit verv 
well ha\(* heen. heeau.<(,- 

(h ^’es. A. Peeause I wjis in and out of the room sevend times, 
jillhoimh not eontinuonsly durinii' the entire dietjition. 

(^). I und(*rslood yon to sjiy just now that you had not ri'freshed 
your i-eeolleetion and therefoi-c* your nu'niory of it is not p(*rluii»s 
ijuile ii' clear now as it was at tlu* tinu* you t(*stili(*d in the 
IM lowji trial, 'riiat is tnu*. is it not? .\. That trial was a V(*Jir 

t. 

imo and il was clearer in niv mind then than it is now’, V(*s. 

■ * 4 

certainly. 

(N ^^^•ll now then, in vi(*w’ of that statement, I call your {itt(*ntion 
to the following; I will ask vou whetlu'r at that trijiI vou le.s(ilied as 

t c 

follows, in response to the following (juestion: 
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Well, was or was iiol that the roasoo stated ])y liim for the 
claimed iiivali<lily on Ids part?’ 

Ihderrimi to tlie deed: 


hV. Those were Ids words—that tlie deed was not valid anyway, 

heeaiise it laidn’t been recorded. Then he said that Dwight had 

of eonr.<e dic'd sooner than he had antiei])ated, and that he had 

hojK'd to h(* ahl(‘ to control tla* farm nj) to the time that he <lied, or 

that at h*ast that it would not pass out of lh(‘ hands of the family 

into the hands of stiantu'rs. and (hat he was anxious t(» retain the 

control until he dic'd. IIc' said also if there was any (piestion as tc) 

the validitv of the dc'c*d. hc' wanted that sc'ttled so that Mrs. Partello 
1 

eventually would have the jiropeity, if the dc'ed did not Liive it to her. 
And something he said of that nature su^^ested to Mr. Buell a solu¬ 
tion, whic'h he thc'ii uave. 

‘(^. What did Mr. Ihic'l.l say thc'n in lesponsc' to that statement by 
Mr. Bartello. Sc'iiior. A. Mj'. Ihiell said that one wav out 
ho of it to prevent the family dillic-ulty, if Mr. Bartello 1 ‘eally 
did want her to have the farm aflc'r hc' dic'd—that is. after 
the' old man had dic'd—that he* c-ould make a eodic-il to his will, and 
in consideration c)f hc'r nivine, hack this dc'C'd and that thc'n no matter 
what hapjK'nc'd. shc' would he* sure' to have it after he dic'd, as he .<aid 
he had waiitc'd her to have it. 


(B W c'Il. what did Mr. Bartc-llo say in I'c'sponsc' to that statement 
by Mr. Buell, if anythiuii,? A. IIc' .siid hc' would hc' vc'iv .e;lad to 
do that. 

(B Thc'ii what occurred, if anything'.? A. Mr. Buc'll tiskc'd Mrs. 
Bartello if she would he willing, to ac-c-ede to that, and she .siid she 
would hc' Liuidc'd hv what hc' <aid. that he was her c'ounselor and 

< c 

adviser in that matter, and if he said that would jucitect her interests, 


she would a.i^ree to it. 

(B Then what occ-urrc'd? A. Theic' wa< a c-onferenc'e room next 
to Mr. Buell’s ccllicc'. which was not used by anyone as an otHce, and 
Mr. Ihiell and Mr. Bartello. Sc'nior went into that c-onferenc'e room. 


and called a stenoorajcher to whom they could clictate this codicil 
that I have just s])oken of.' 


hh I)o vou recollect testifviii" that wav? A. You have hc'cn 
ic^ulinx the Iran.^cript, have you? 

(B I have. yes. A. I expect that is how I te'^tilied then. 

(B I notice in that testimony (and 1 have not been able to find 
it in any of the other testimony you 2 ;ave. in the transciipt of the 
rc'c-ord in the c-ase in Iowa) that you do not mention anywhere any 
I'C'ferenc'C' to the prcjpc'rty in Wa^hinuton, any leal estate' or house 
in Washington that Mr. Baite'llo had. If your reenlh'ctiou eif the' 


eirc'um.<tane*c's was ch'arer thi'ii than it 


i< now. how is it that vou have' 


recollectc'd about the- hou.^e in yeair tc'stimony oive'ii today? A. Well, 
no (juestions were askc'd mc' at that time' e'oncc'rnini; the Wa'liine.ton 
property, ami no ejuc'stion about the' Washiuiitou property was in- 
volvc'd. 1 did ncit state' anythiue, that 1 did not think pc'itained 
entirelv to the Iowa farm at that time. 

c 
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Did you liMve in your lecollocliiui wlinl oocurrod, in lospousi' 
lo lli(* (jiK'slion ns lo whni occuiihmI n( Ihnl liiiK*, llu‘ (|U(‘sliou Ix'iui; 
nsk(Ml at lids li’inl, at lli(‘ trial in Iowa. ‘Wliat occurrcMl? d'lu'u what 
occurix'd?' And you liavo your dotailc<l statoiueiit of it, did you 
liave ill vour iiiiiid at tliat time auvtliiui!; aliout this house? A. 
Wliy, I su])|K)se—you don't su])|)ose it would have been jait in the 
codicil if it ha<l not he(*u <lis(*ussed in the conhuvnee room, 
h7 do you? Otherwise* tlu* ccKlicil would have hc'en gotten uj» 
with just the Iowa farm hein<»: ])ut into it. 

(^. Why diel you not, in res]»onse to what occurred at that tiiiK*, 
why didn't you mention that fact? A. W(‘ll, I have not ^iveii all 
the conversation that occurred this morniuL:, there. We talked in 
there for over a |K‘riod of an hour, I would say. You can’t Liive all 
th(‘ conversation that occurred. I ^ave what occurred in r(*_<j;ard to 
the Iowa farm. 

Did you at the time you testified in Iowa know that the claim 
of Mrs. Partello, as .set uj) in her pleadings, was that the (*onsidera- 
tion for th(‘ return of the deed was the aiireement on the iKirt of 
Ml’. Partello. Si'iiior, to devi.se to her hy codicil tin* Iowa farm? 
A. I nev(*r .saw the pleadings in the Iowa ca.se ami did not know 
th(‘n and don't know now what was in them. 

(^. And that that was the .sole consideration involvc'd in those 
]>lea<linjns? You didn't know that? .\. I nevc'r saw the pleadings. 

(). Have voiL talked to anvhodv before teslifN’ini* todav about this 

^ • • « • 4 

case? A. Yes. I talked to Mr. McKihhen about it. 

And were you informed hy him that the pleadings in Wash- 
in.iiton now .set up as a part of the consideration for the ri'tiirn of 
this deed, the <levise to Mrs. Tartello, .Iiinior, of the house in Wa.sli- 
iniiton? A. Mr. McKihh(‘n has told me nothin^; concerninu!; the 
pk'adinjis there and I have not seen them. 
hS (^. Did he tell you that that was her claim as set forth in 

AVashiniiton? A. Mdiy, 1 knew it. 1 expect po.ssihly it 
came out in our convei-sation.” 


Thereupon the witness further testified u])on cro.ss-cxamination hy 
couirsel for the j)laintilfs as follows: 

Mr. Traxler, in that Iowa trial you had sworn to tell tin* 
whole truth, hadn't you? A, I suspect I did. I generally <lo be¬ 
fore testifviiii*;. 

(^. Now, if you had made a contract to jnirchasc* a house and 
had agreed to ^ive for it .so much cash and a note for .so much, 
would vou think vou were statiim’ the contract accurat(‘lv if vou 
simply testified that the contract was that you w(*re to pay the amount 
oi’ ca.sh proviilcfl for and state nothin<i; about the note*? .\. Since* 
that all |»ertains to e)ne house, I possibly miiiht not. 

(T We'll, this all peilained to surrende*r of erne* de*e‘d, didn't it ? 
A. Yes. 

As I understand it, you are umle'itakiujj; te) te'stify now that 
the agreement for the surreneler of the dee'd was the elevise of the 
two properties? A. Yes. 
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Is that correcl? A. Most certainly. 

Well, do yon feel that it is .i^ivinej an aeenrate statenuMil of the 
contract to mention one thing to he given in consideration 
99 for another when there are really two to he given? A. At 
tlie Jowa trial I answered the questions that were put to me, 
and I took it that the point at issue was to find out whetlier or not the 
Iowa farm was to he ])ut in the codicil or not. I low much more 
was to he put in the codicil, whether a testimonial clause or some 
furniture, a home for stray cats or something of that kind, I di<l 
not suppose was involved. 1 was asked no (piestion about it and 
said notliing about it, aj)parently. 

Q. Weren’t you asked at the Iowa trial what the agreement was? 
A. In those terms? 1 do not recollect any (piestion exactly in those 
words, no. 

(^. In substance? A. No. On the contrary, T think T was 
strictly confined to what was said back and forth and gave in my 
teslimony what was said concerning the Iowa farm, which was 
asked me. 

Q. Do you wish that to rest as your explanation as to why when 
you were asked in Iowa about the convei'salion between Mr. and 
Mrs. Partello and the execution of the codicil in pursuance of it, 
you failed to make any mention of any Washington ])i'op(*rty? A. 

I do not consider that any explanation is needed, hut what I have 
just stated as the reasons why I did not mention it, if the trans(Tij)t 
shows I have not mentioned it, constitute the rc'asons for it as 
now occurring to me, yes. 

Mr. Peelle: That is all.” 

199 The witness remembered testifving at the Iowa trial as 
follows: 

“ ‘Q. What, if anylhing, did he say at that time (referring to Mr. 
Partello, Senior,) in reference to his feelings in reference to the [)ro- 
vision that had been made for Florence? A. Well, he said he was 
glad for two things: He said he was glad that he had the deed back. 
He was also glad that now Florenee would he protected, and that no 
iiiatter what (jiu'stion as to the deed could he raised, that now she 
could have the farm after he died, and she was taken care of.’ 

‘‘Do you remember testifying as to that? A. Yes. T rememlier 
testifying that way. And I remember also that Mr. Partello, Senior, 
at the time brought out, or said that his original will had given 
Dwight, his son, various property, which now that Dwight was dead, 
he h(q)ed would go to Florence. 1 know that he said that the 
original' will also included that Washington house. 

“(^ Did he .<ay that at the ]iarticular time when he said what I 
have read to vou that vou testified he said at the Iowa trial? A. 

t c 

When you read me an isolated statement like that, I can’t tell just 
which ])articular minute he said it. 

“(J. 1 will fix it for you.” 

8_4393a 
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‘H). Now, (lid YOU liavc* anv (*onvoi*salioii voiirsolf with Mr. Par- 
tello, Seni(»r, lliat morning after tlu' codicil had hc(‘n signed by him 
and witnessed and the de(‘d returned to him? Did you personally 
have any conversation? A. Not |)rivately, only in the room with 
him and Mr. Buell and Mrs. Bartello, .lunior. 

(^. \Vhat was the conversation? Mdiat did he say to her? A. It 
was not to me especially. 


(^ W ell, what eonveisation or stalcaiK'nt (ni his |>a?’t did you h(*ar 
after th(‘ exc'cution of the codicil hy him? A. \V(*1I, he said he was 
verv iih»d and immenselv reli(‘\(*(l tliat 1 h‘ had the deed hack and 
that .sdisfaetory arranuements had been entered into, and he was 
i-adiantly ha)>](y that he had the di'ed hack in his possc.^sion.*’ 


ddiei'(‘Upon th(* followinii oeeuirtMl. tlu* witness heinti further 
(‘Xamiiu'd hy ('ounsel for th(‘ defendants ('arita von Hoist and 
line Abell: 


eross- 

.\de- 


‘*1 will ask von at that time if von testilied to that when von tes- 
« « • 

tilled to what took ]>laee and what the conversation was? A. Why, 
the statenuait of his that 1 re])eat('d prior to your (pK'stion, it is my 
memoiy 1 k‘ said Ixfore the codicil was (“xe(*uted. After the codicil 
was executed, he had the deed in his possession and his mind 
101 was .<o oecaipied with the Iowa farm- 

Mr. I'5ailev: I object. 

A. ((‘ontinuin^:) —that doubtless- 


Mr. fhailey: I (»hject to the answ(*r of th(‘ witness as to how the 
mind of Mr. Bai'tello was oecaipied. The witness is to coniine him¬ 
self to what was actually said and done. 

The M’itness: How did 1 end there, Mr. Beporter? 


(Last answer read as follows: ‘Why. the statement of his that I 
rej)eated prior, to your (piestion. it is my memory he said before 
the codicil was exec uted. After the caxlical was executed, he had the 
clc*e<l in his pos>c‘ssion and his mind was .<o oc-caipied with the Iowa 
farm that doubtless- 

A. —his statements at that time related onlv to the Iowa farm. 

Mr. k'railc‘v: I move to strike out the answer as to what his state- 
ments douhtlc'ss were. It is an armiment that the witnciss is makin^j; 
as to why Mr. Bartello did thus and so, my cpiestion heina; limited 
only to what he said. 

The Witness: You are aruuina with me, arem’t yon? 

Mr. Frailc'v: You heard my c)hjc‘etion, Mr. Reporter. 


(L I "ill ask you a.aain: A\’hethc‘r you so testilicMl at the Iowa 
trial as I have read? A. Why. 1 exjiect 1 did. 

Whether that was the c-onversation that Mr. Bartello 
102 liad after the execution of the c'odic'il? A. I)oc*s your cpies- 
tion mean that lie then said what 1 said he* said then? Whv, 

c- / 

eertainlv he did. 

Q. Yes. A. As to whether he miaht not have .said more than 
that, undoubtedly he did say more than that too. 
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Q. Well have you a reeollcetioii that at that time he said any- 
thiii<>: more than that? A. At that partieular time? 

(i. Yes. A. I ean’t say at that partieular time that he said any¬ 
thing more than that, no. After Mrs. Partello read the codicil she 
said that it was in aeeordanee with what she had sui)posed it would 
be and that it was satisfactory. 


Thereupon further to maintain the issues on her part joined, the 
defendant Florence Shipley Partello, produced as a witness Dayton 
O^deii, who gave evidence tending to show that he was a lawyer; 
had been practicing about twelve years; has an otlice at 7 S. Dear¬ 
born Street, Cliicago, Ill.; was practicing law in 1920 at the same ad¬ 
dress with Charles C. Puell, since deceased (59). That he has no 
interest in th.is case and is not related to any of the ])arties thereto. 
In that month and year met Dwight J. Partello, Sr. and Mrs. Dwight 
J. Partello, Jr.; had previously known Dwight J. Partello, Jr. as a 
client of the tirm. He died earlv in January 1920; met Partello, 
Sr. and Mrs. Partello, Jr. at witness’ office with reference to probat¬ 
ing the estate of Dwight J. Partello, Jr.; also met a Mi's. Thompson 
from W’ashington there and a man named Jamme and a Mr. Tor- 
bert (00). Their first visit was the day following Mr. Partello, Jr.’s 
funeral (01). The next day Mr. Partello, Sr. and Mrs. Partello, 
Jr. again came into the office and on that occasion Mr. Par- 
lOJ tello, Sr. said that Mrs. Partello, Jr. was a very dear girl and 
that he was going to take care of her and make a ccnlicil then 
and there giving Mrs. Partello, Jr. the farm proi)erty in Iowa and 
also some property in Washington. That he was anxious to do this 
for the reason that he had seen or had a narrow escape from some 
street accident; that he felt he was in feeble physical condition and 
he was a])j)rehensive that something would happen to- him before he 
could get this done. Thereu])on counsel for Florence Shipley Par¬ 
tello propounded the following questions: 

He didn’t say at that time. 

Did he at any other time in your jaesence make any request on 
Mrs. Partello to do anvthing? 

‘C\o. 

Witness further testified that that conversation was had with 
Mr. Partello while the codicil was being ))repared. Witness was a 
witness to the codicil and present when it was signed by Mi'. Par¬ 
tello, Sr. ((H-lir)). Witness idcnlitied Defendant Partello’s IC\- 
hibit ‘‘A’’ as a carbon cojiy of the codicil witnessed by him and 
signed by Mr. Partello, Sr. Mr. Puell and Mrs. Jones also witnessed 
it at the same time. The names of the witnesses to the codicil are 
in Mrs. Joiu's’ handwriting (Iffi). rjxrn the execution of the codicil 
Mr. Puell, Mr. Partello, Sr. and witness went into an adjoining office. 
Mrs. Partello, Jr. was there and Mr. Puell said to Mrs. Partello that 
Mr. Partello had executed the codicil and handed her the deed to the 
Iowa ])roj)erty and told her she might give it to Mr. Par- 
104 tello, Sr. Witness here identified the deed. Defendant Par¬ 
tello’s Exhibit “P” as the deed to which he referred. It was 


u 
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in tlio ^^nlno cniidition then now, witli tlio exception of llie removal 
of tlie signal me, and the rejxaf (*rs' idenlili(*ation marks (<>7). Mrs. 
Paitello. .))•. liamled it to Ml*. Parti'IIo, Sr. and wilnes.s does not re¬ 
call anylliine, that was said at that lime (t>,S). 

On cross-examination hy connsi*! for the plaintilfs, witness testified 
as hallows; 

Now, let me s(‘e if I can state to yon siihstantially what oc¬ 
curred ami wliat vou knew of this transaction, aside from vour con- 
versations with Mi*. Ihu'll when Mr. rart(*llo was not |n*esent. As 1 
recall vonr direct (*xaminalion, it was this: d'hat Mr. Partello came 
into th(‘ ollice and spoke* of hcini; v(‘rv desirous of having a codicil 
drawn for him so that lie miiiht execute it as epiickly as possible 
hccau.«e he .su’d he was afraid of heini: run over or some fi*iend of 
his hael been run over or hurt: that accordini^ly Mr. Buell elictated 
the codicil; that you were called in to witness it and that Mr. Par- 
tello signed it: that Mr. Ihu*!! and Mrs. Jones also witnes.sed it; and 
that in the other room, in the jirest'uce eif Mr. Partello, Mr. Buell 
Slid to Mis. Partello, that Mr. Partelh) had executed this (*odicil; 
Mrs. Partello read the codicil: and that then Mr. Buell handl'd this 
<l(*ed which yon hav(* been shown, to Mrs. Partello and told her it 
would he all riuht to i^ivc it to Mr. Partello, ami so sIk* handed it 
to him. Is tliat substantially what occurr(‘d and what was 
lltd Slid when Mr. Pai'ti'llo was |>r(*sent? A. Substantially, yes, 
with the exception that my conversation with Mr. Partello, 
Si'iiior. n'.aardiiiii his h(*in.u; ap]>r(*hensive of .suucthinL!: happenin.i>; 
before he (*ou1d execute* the codicil, as I recall, took place while the 
instrument was heinii typed, aft(*r its dictation. 

(^. Is thei-e anythinii el.<e in the* statement that T have made, ^iv- 
iiHij the substance of what occurrc'd la* what was .sud in Mr. Partello’s 
juesence. that you wish to correct or add to? A. Nothin<>; now oc- 
cui*s to me. 

(^. Mr. Paitello made no refcience in your presence to the Towa 
Pircle pro}»ei*tv. did he, in AVashin^ton? .\. I don’t recall that he 
did. 


Mr Peclle: That is all. 




On cross-examination by counsel for I)(*fendants Oarita von Horst 
and .Xdclim* .\h(‘ll. the witm*ss fm*th(*i* t(‘stified that Mi*. Bu(*ll uave 
the deed to Mrs. Partc'llo, Jr. aftc'i* the codicil had been executed; 
that he was not present fiom the time of the above ment-iom*!! (*on- 
versation with Mr. Partello until the time the d(*cd was hamh'd ^Ir. 
Partello by Mrs. Part<*llo: that she then ^ave it to Mr. Partello, Sr. and 
that at that tina* no conveisation that the witness could recall was 
ha<l with i*cfc!*(*nce to the d(*(*d and codicil other than Mr. Buell's 
statement to .Mrs. Partf'llo. Ji*. that .Mr. Partc'llo, Sr. had executed 
the codicil, and she mii^ht liive the d(‘ed to him. AVitness did not 
recall that she asked Mr. P>u(‘ll at that time whether her rights were 
protected and upon his sayiiyc; that they were she then ^ave the 
deed to Mr. Partello. Sr, 
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Witness does not reniendicr Mi-. liiiell ,u,ivin”’ Mrs. Partello tlie deed 
after the efKlieil had been sieiKMl and .siyin^ t<> her that lie wanted 
her to ^ive it to Mr. I’artello of her own volition, that he <lid not 
want to infhienee her. hut Mr. Ihiell want(‘d hor t:K He wanted it 
to he her own aet in the niatt(*r. lie does not recall such eonversa- 
tion, hut it was typical of Mr. Ihiell. 

Mr. Ihiell was the attornev for Mrs. Partello, Jr. at that time and 
‘^he wiH acting on his advice with respect io this transaction (7()). 

loti 'rh(‘r(‘upon further to maintain tlu* issues on lu*r part joiiUMl 
th(‘ Hefendant f'lori-nei* Shijth'V Partello, produced as a wit¬ 
ness, Louis T. Jaiiiine, who uave evidence tendinii; to show that he 
was in the industrial rc-al estate' husiiu'ss at lOol Illinois-Men-hants 
P»ank Ihiildinn’, Chiea.iLie). Had known Dwight J. Partello. Jr. for 
aheait t(‘n years prior to his death. Was his he\<t man friend (7S). 
Me‘t Mr. Partello, Sr. feu- the first time at the latter’s homo in Wash- 
in^teiii, in April e)f lOlS (70). Dwiuht Partello, Jr. died January 
11, 1020, at the lMlu,ewate'r Ih'ae-h Hotel. ('hie*au,(). The next after- 
neion Mr. Parte*lle), Sr. arriveel from WashiiU 2 ,ton with Mrs. Thom]>- 
seui. WitiH'ss met him at the statiein (SI). Witne-ss and Mr. 
Te)rhert made' all eef the funeral arran.L!:eme'nts. Mr. Parte'llo, Sr. 
was tex) hadly shake*n up to take- any part iu that and as tlie'y walke'd 
euit e)f the' station witne'ss he'ld Mr. Parte'llo. Sr. hy the' arm to he'lp 
him alonu’. He' a<ke'd witiu'ss if he' kne'W where Ihviiiht ke'pt his 
pape'is and wlu'the'i- Hwi.^ht had the' h-nse' and de-e'e] for the* farm in 
h>wa. He' was anxious to find it and wante'd witne'SS to help him. 
Itseeiueelte) heeui his mind e<uis)autly. I le'was aiixiou-^ to net posse's- 
siein e>f heeth the ele'e'd and the' h'ase' (S2). Mr. Partelh). Sr. elis- 
e*u.<seel e-euitantlv with the witiU'ss aheuit the eleve] anel wanteel to 
leie'ate it the afte'ineieui eef the fune'ral (SJ). The afte'rimon of the 
funeral anel he'feere' witness anel Mr. Parte'llee. Sj-. went hae'k to the 
Heetel tlu'y e*ame ele)wn to the' e»ffie-e' eef Mr. Partello. Jr. to se'are*h 
fe)r the elee'el. The ne'xt elay witne'ss went to the safety box of Mr. 
Parte'lh), Ji*. with Mr. Parte'lh), Senieer, anel Mrs. I'hompson, Mrs. 
Partelh). Ji-. anel Pue'll. Mr. Partelh), Sr. Piu'll anel Mrs. Partelh), Jr. 
we'iit inte) the vaults. Tlu'V the'U e-ame eeut and witne'S'^ we'nt te) say 
^e>e)elhye (Stl). Mr. Parte'lh), Sr. saiel to Mrs. Partelh). Jr. “Ph)rene-e‘, 
you will ne've'i- reure't what ye)u have' eh)U(' feer mo e)n this, 
lOV iu e-e)uue'e*tie)U with this matteu-.” Wituev^ askeel the'ui if 
the'v hael fe)unel the' eh'e'el ami tlu'V saiel the'V hael. JJie'y 
he)!ti saiel it. 

■‘J'here'Upe)!! e-e)unse'l feer f'h>re'm‘e Shioley Parte'llo e)!Te'red anel 
there was re'e-eive'el in e'vieh'iu'e' the' last will ami testame'nt e)f Dwiuht 
J. Partello. .Ir. teeoe'tla'r with the' eeitifieah' e>f tlu' rie'ik e)f the Pro¬ 
bate' ('e)urt e)f (’e)e)k Peeunty, llliueeis, sheewiny tl)e' aehnis«^ie)n e*f saiel 
will te) pre)liate' anel the* eiualifie'ation e'f the saiel I’Jore'ue'e' Shiph'V 
Partelh) as l-]xee-utrix: saiel will he'iiiLi the' same' will se't forth as 1’7\- 
hihit te) the ame'ueleel ami suhstitute'el petitie)n e)f Florene'o 

Shiph'V l^n-tello in the' ease e)f Fh)re'ne*e Shi])h'y Parte'llo vs. Oeoriie 
\V. While ami Fh)ra P>. The)mpse)n et ah, in Fe]uity, in the l^is- 
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(‘oiirl P;i]() .\llo (’oiinly. Suifo of lown. mikI luM'cMftcr fully sot 
fnitli ill llii> <1;i1(*iii(‘nt <)( (•vidciK-c.’’ 

'TIk' 1c>I iiiioiiy <»f (‘jH-li of llio forocioiiiL', witiipssc's wjis l;ik(*n by 
<lojM»<iiion in (’liicjiL;o. Illinois. 'rii(‘ivnj»on llip |»l;iinlill‘s ;ind the 
<1( IVndjinl." (’jirit.i von llorsl niid Adolino AOoll to nuiinlain the is¬ 
sues on tlieir p.-irl joinecl oller(*(l in (‘videnee duly eerlilied eopy of 
the |»l(‘;idini 4 s in tli(‘ eiise of fdoriMiee Shipley I’lirli'llo vs. (leorue \V. 
White jind Morn l*>. ddioni]).'on. (‘t nl. in (Mpiity, in the Distriet 
Coint. I’nlo .Mto (’onnty. Sintt* (»f lown, which said pleadings arc 
in the words and li.miivs followint;, to-wit : 

"Auk iiflfil a hA S n if fi f rtl l\’hftoii. 

riaintilf i)y ica\e of e<»nrt lih'S this her aiiManh'd and suhstitiited 
petition and lor cause of action state's: 

ION 1. That plaint ill' is the widow of Dwii^ht .1. Paitello, .Ir., 

that Itwiiihl .1. l*art('llo, dr. elied on or ahont the 11th day 
of dannaiy. IIEJO. 

2. That the <lefendanl-. (ieor^e* W. While' and I' lora 1>. ddioinj)- 
son are- re'sjxa-li\e*!y the' e.\(‘e-nloi' and exe'enli'i.x of the' last will anel 
l(slanie‘nl of Ilwinhl .1. I’arle'llo. Sr., late a re'side'iit of Washin_u,ton, 
I). that the' said liwi^ht d. Parte-llo. Sr., die'd in the' (dly of 
Wa dnn,iit<.n. |) (\. on or ahont the* — <lay of An.mist. 11)20, that the. 
de'fendaiit" .VdeliiK' S. .\he'll and (’arita \’on Ihasl are'danuhters e>f 
the'said 1 )wiL:,ht d. l*aiie*Ilo. Sr. That .\rthni X. .Micll is thelinsOand 
of iho said .\de‘Iine S. .\l»ell ainl Leaiis \ on Horst is the* hnshand 
of the* said Harita \ on Horst. 

d. That I trior to May 2~)lh, 11)12. Hwiiiht d. Partello. Sr., was 
the* <»wne*r of the* fitllowiin:, dese^rihcjl leal e'stale*. situated in Halo 
Alto Comity, to-wit: ddie* We*st Half and the Southeast (^narter 
of Sce'tion Nini* (D). Townshijt Ninety-live (Do) North, Kan^e 
d'hirty-two (22) W’e"tOf the* dih 1*. M. That on ea* aheait the 2’)th 
day of May. 11)12. the* said Dwight d. Harte*llo, Sr., e.xee'iitc'el and 
de'live'ie'd let the* said Dwiiilit d. Harle*llo. dr., a warranty ele*ed e-on- 
\e*yinL’ to the* said Hwii^ht d. l*arte*llo. .)r., the* said r(*al (*state* de*- 
se*rihe*(l a> the* \\’e*-:t Half anel the* Sonthe*ast (|narte*r eel Se'e-tieeii Nine' 
(D), Te»wn>hip Nine*ty-li\e* (Do Neirlh. l{an.i»e* Thirtv-lwo (2)2) Wh'st 
etf the* dih \*. M. in I’aht .Mtej Ceainty. le>wa. Ddiat the* saiel ele*e*el 
was elnly e*\e*ente el hy the* saiel Hwiiiht d. l*arte*llo, Sr., anel was elnly 
eleli\e*re‘el hy the* sai<l Hwi^lit d. Harle*lle». Sr., tei the* saiel Dwight 
d. Harte*lle». ,lr,. etn etr aiietnt the* 2dth elay e»f .May, 11)12, that 
101) at the* re*epi(*>| of the* saiel Dwiiiht d. Haitello, Sr. .siiel ele'eel 
was not plae*e*el of re'e*e)r«l in I’ah) .\lto ('eamty, Sltite* ed Ie>wa. 
ddiat !>e:sses'iem ed' saiel re*al e*state* was take*n hy the* saiel Dwight d. 
I’aile'llei. .Ir.. npeiii the* e|e*live*rv ed' the* saiel de'e*d tei the* saiel Dwi^^ht 
d. I*arte*l!e>. .)r.. hy the* saiel l)wi^ht d. Harte'llee, Sr. 

d. That saiel r)wij.iht. d. Harte*lle). .Ir.. elie*el em ea* ahead the 11th 

elav o<'dannarv. 11)20. h'aviim a last will anel testanie'iit hv the te*rnis 

# • ' • 

eef whie'h this jdaintilf was he*e|ne'atheel all of the preiperty whether 
le^al. pei’sonal ea* inixe'el e»f whie'h the* said Dwight d. Partelh), .Ir., 
elie*el .‘cizeel. the same tee he* the* preijie'rty eef this plaintilf absolutely 


t 
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and in foo sinipU*. d’lial llio said will of lli(‘ said Dwiiilil .1. I’ark'ilo, 
Jr., was (Inly |n*ov('<l and adinilk'd lo prohalc in llu* Proliate Court 
of (^)ok Conniv in llio Stale of Illinois, on the lOth day of March, 
1920. That a co]»y of said last will and Icstanient of tlic sai<l Dwight 
J. Paitcllo, Jr., is hereto atlaeheil and made a pari hereof Jiiarked 
Jvxhihit 

o. JJait the said d('e<l to tin* said real (*sl<it(* la'ieinahove (h'serihed 
from th(‘ said I)wi}i,ht J. Partello, Sr., to th(‘ said Dwight J. Paitello, 
Jr., i‘(Miiained in the poss(*ssion of the said Dwin^ht J. Pai-tidlo, Jr. at 
all times after tlu* deliv(‘ry tlu'K'of to him hy the said Dwight J. 
l^n’tello, Sr. That the said dei'd was in th(‘ possession of the said 
Dwipht J. Partello, Ji-. at tlu* tinu* of the death of the said Dwight J. 
Part(*llo. Ji‘. That the said Dwight J. Part(‘llo, Jr. di(“d seized 

110 of the said r(*al ('state* hei'einal.ov(* deserihed. That hy the 
l(*rms of tlu* said will of the said Pwi^ht J. Partello, Jr. the 

tith* to said r(*al (*state passed tlu'ic'hy to this ])laintiH upon the death 
of the said Dwight J. Partello, Jr. 

0. JJiat imm(*diat(*lv after tlu* death of tlu* said Dwiiiht J. Par- 
tello, Jr. tlu* said Dwight J. Part(*llo, Sr. orally i(*]U(‘S(*nted and 
stat(*d lo this )ilaintill' that the said d(*ed (‘.\(*eut(‘d and d(‘liv(*r(*d hy 
tlu* said Dwight J. Pai’tello, Sr. to the said Dwight J. PaiJello, Jr. 
hy r(*ason of its havinii, iu*ver Ik'C'Ii reeoKh d was of no validity. JMiat 
he was desirous of tixinp; tlu* title* to said rc'al ('state* so that the said 
real ('state would heeome the* pi-op('ity (»f this plaintilf. JJiat the 
said Dwight J. Pai'tello. Sr. thereupon oially ame'e'd with this plain¬ 
tilf that if the plaintiff would r(*turu to tlu* sai<l l)wiL 5 .hl J. Part(*llo, 
Si*. th(* said wariantv d(*(*d to the* said real estate h(*r(*iuahove de*- 

t 

serihed, that he*, the said Dwi'^ht J. Part(*llo. Sr., would e*X(*e*ute* a 
eodieil to his will ^ivinii and Ix'pue'athin^ tlu* said re'al ('state* here*- 
inahove* dese*i*ih(*d to this plaintilf. That th(*r(*upon tlu* said Dwiitht 
J. Parte'llo, Si*, did exeeule* a eodieil to his will e.ivinu and hc'pueath- 
in.U' the said re'al estate here'inahove* de'seiihe'd t(» this |)laintilf as 
the properly of this plaintilf ahsolute'ly and in f(*e simnh*. That 
in i*('lianee' upon tlu* said a.u:,r(*(*ni('nt of the* said l>wiii]it J. Parte'llo, 
Sr., to so (*xe*(*ule such a eodieil to his will, iiavine. and h('(|U(*athinu: 
the said re'al e*state hereinahove* de'serihe'd to this plaintilf, the 

111 plaintilf sui-ie'iulered to tlu* said DwiLiht J. Pai*t(*llo, Si*, the 
warranty de'ed to the* said ival ('state th(*r('t<tfoia* (*x(*(*ut(*d and 

de'liv(*ie*(l hy the said Dwiiiiit J. Partello. Sr. to tlu* said PwiLiht J. 
Partello, Jr. That tlu* surrender of the said dee'd hy this plaintiff 
to the said OwiLilit J. Partello. Sr. was in la'lianee upon and iiuhu'ed 
hy the |)romise and a.ur(*(*nu‘nt on the part of tlu* said I)wi,!i,ht J. 
Partello, Sr. to ('xe'eute the eodieil to his will, divine; and he'(|ueath- 
in^‘ the said real ('state hereinahove de-erihed to this plaintilf. 

7. dJiat. the said Dwight J. r\-utello, Sr. in violaJion of his said 
aL*"!*('('nlent with this plaintilf, after ohtainine,* posse'ssion of the said 
warranty de'ed as afore'said, ))reten(l('d to de'stroy and to re'voke the .*iaid 
eodieil to his said will, ex('(*ute'd hy the* said Pwieht J. Parte'llo, Sr. 
at the time that tlu* said wai'rantv de'ed was surre'iuh'red hy this plain¬ 
tilf to the said Dwight J. Partello. Sr. That said ]>re't(*n(l('d de'strue- 
tion and revocation of said eodieil then exeeute'd was in violation of 
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s:ii<l l>y siiid l)\viu,lil .1. l*;nicllo, Sr. wilh IIk' plMin- 

till' jnid WMS wlmlly voi<l jind of no cIlVcI. 

<S. d'lwil jis lids |)l;diiliir is infoniM'd llio (Udviidjinls jd)ov(‘ ninncd 
iiinkc ."oiiK' (‘laiiii to llit* ivjil esljid' iKMc'inndovc dvsciH kmI, l)nl jdaiii- 
liir nll(*.ti(‘s iliat wliah'vvr claiiiis llio <l(‘r(‘nd{Mils liavo in and to the 
n‘al cslalo ai(‘ jnidoi- and inli'iioi’ to tin* riiilils of (Ids plaintilf 
l}i(‘i(‘in. 

\\ lu‘r<‘ror(' jdainlilT piays that Iho said conli’acl wilh Iho 
112 sai<l i)wii;hl .1. I’arlollo. Sr. ho sjM'cilically inforct'd. 4diai 
all lh(‘ clainicil i-itihl. lilh* ainl inioi(‘st of Iho <lofondants in 
and lo iht' said roal c.-lalo hor(dnahov(‘ dc'scrihod ho (*ancoll(‘d, hari'cd 
and for(‘olosod an<l lu‘ld for nau^hl. d'hal plainlilf’s lille lo said 
roal (‘slal(* h(‘i-(*inahov(‘ <los(*rih('d, lo-wii: ddio Wosl Half and the 
Sonihcasl (^iiarh'r of Sc'olion Xiiu' (1>), Townsldj) Xinoty-livo (hd) 
Xd»i-lh. lJan,L!.(* Thirlv-lwo (2,2) \V<*sl of Ihe dlh V. M. Palo i\llo 
Connly. Iowa. Ik* (jid(‘l('d in llu* plainlilf and lhal Ihe dofendanis 
and (‘aeh of ihoni ho forever harred an esiopjied and (‘njoined from 
assoiiini;- any li.^hl, lille oi‘ claim advc'iso lo Ihe |)lainlilf in and 
lo Iho sai<] r(*al oslah* and for such olh(*i' and furl her relief as in 
(Kpiilv plainlilf mav h(‘ onlill(*<l lo and loi- cosis of Ihis aclion. 

.MoPldXi; cV: MOPLlXd;, 

I)K.\(’()X. cool). S.MPIKNT A’ SPAXliLF.K, and 
A1).\MS. (dllLDS. liOliP,. \VlvS(’OTT, 

Aff(.' rii r i/s fn r I V a ia I ilj.'' 

I)nlv verified. 


i4 


IvxiiimT A.’’ 


1, Dwiiihl .1. Paiicllo. Jr., of Ihe Cily of (’hica.uo, Coimly of (K)ok 
and Slal(‘ of Illinois, hoim!; of sound and disposim* mind and mem¬ 
ory, de lu'rohy make. |uihli>h and declare ihis to he my last will 
and t(*s(amcnl, herchv revokin ‘4 anv and all former wills 1)V me 
made, 
he ])aid 

112> I’di'sl. I dii(‘cl lhal all my just dohls ami funeral exp(‘nsos 

Secoml. All llu* ivsi. residue*, aud remainde*!', of my (*shile cilhei' 
I’cal. pd'sonal or mix(*d. and whorcsoc\cr situated, of which I may 
die scizoel or |»oss(*.'^s<k 1, I horohy liive*. <l(‘vis(* ami hcepioalh uulo my 
beloved wife. Moicnce Shi|)lcy Paricllo: lo have* ami h) hold the 
same imlo he'i-self. her heirs anel assigns fea-ever. 

'Thiiel. I heivhy neaninale ami ap|K)inl my saiel wife, fdea-enee 
Shiple‘y Paiiello. |e> ho Ihe e'xee'ulri.x e>f Ihis my last will anel le*sta- 
menl. It is my will and 1 le'epiesl ami eliree-l lhal no he)ml ea* e)lher 
see*ui‘ily he le'ejuiied of her fea’ Ihe* faithful perfea-mance e)f he*i‘ elutie*.*; 
as sue-h exe*e'utrix. 

In V\’ilne‘ss ^^’hereM^f. I have* he‘re“unle) se-l my hand Jind se‘al Ihis 
21)lh elav of .\uu.usl. A. D.. IhlD. 

DWICIIT J. PAPTFdd/), Ji;. [si:An.| 


J'he* ahetve* insirume'nt was e)n the* elay e>f Ihe elate lhe*i-e*e)f sie:ne*el, 
sealeel. puhlisheel and eleedareel by Ihe saiel Dwight J. Partelle), Jr., 
as and for his last will and testament, in the presence of us, who at 


C. V. VON HORST ET AL. VS. F. B. THOMPSON ET AL. 65 

Ills ro((iiest mid in liis presence and in tlie presence of eaeli other 
have hereunto suhscrihed our names as witnesses thereto. 

CIIAKLKS (\ HUKLL, 

Residence: Chicago, III. 
DAYTON OGDEN, 

Residence: Evanston, Ill. 
ALICE C. JONES, 

Residence: Cliicago, Ill.” 

On the 14th day of October, 1921, the defendants, George W. 
White and Flora 1>. Thompson, executor and executrix, filed 
114 the following separate 


‘‘Ansiver. 

Come now George W. White and Flora B. Thompson, as executor 
and executrix of the last will and testament of Dwight J. Partello, 
deceased, and for separate answer herein to plaintilFs substituted pe¬ 
tition say: 

Division I. 


That they and each of them s]>ecilicidly deny each and eveiy 
allegation therein contained except which arc hereimifter exju'cssly 
admitted. 


Division II. 


Further answering plaintilFs substituted petition these defendants 
say, that they admit paragraphs one and two of plaintilFs substituted 
petition; admit that Dwight J. Partello, Sr., was the owner in fee 
simple of the following described premises sitiuited in the County 
of Palo Alto, and State of Iowa, to-wit: The West Half (Vl») and 
the Southeast Quarter (1,4) nf Section No. Nine (9), Township 
No. Ninety-live (95) North, Range No. Thirty-two (52) West of the 
5lh P. M. and these defendants deny sj)ecilically that Dwight J. 
Partello, Jr. ever had any right, title interest or estate in and to said 
pi(‘mises above described or any part thereof, ami tlu'se defendants 
specilically deny that on (U‘ alxmt tlie 25th day of May, 1912, the 
said Dwight J. Partello, Sr. executed and delivered to the said Dwight 
J. Partello, Jr. a warranty deed conveying to the said Dwight J. 

Partello, Jr. the premises above described or any part thereof 
115 as alleged in Par. M of plaintilFs substituted ])etition, and 
they further s])ecilically deny that the said Dwight J. Partello, 
Jr. ever took ])Ossession of said ]>remises above described under said 
alleged deed or otherwise, and ever had at any time jjosses'^ion of 
said premises as so described; that they specili(*ally deny that the 
said Dwight J. Partello, Jr. died seized of Siiid premises or any ])art 
thereof, and that at his death the title thereto passed to this plaintill', 
as alleged in said substituted petition, and each and every other 
allegation of said petition not herein specifically admitted is denied. 

9—4393a 
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Division III 


Furllier {insworinu; tlio plniiilill’s snl)sti1iit(?<l pvlitioii llieso dofond- 
ants say: that if tlioro ever was (‘xvcuIcmI l>y the said Dwi^hl .1. Par- 
tello, Sr. to th(‘ sai<l Dwight .1. I’ar1(‘llo. dr. a warranty deed of the 
above desei’ihed pi’eniises. as allene<l in ])lainlill‘'s snhstitnled petiti(»n, 
it was executed with th(‘ express nnd(*islandinn, oi’ally, l.y and Ix'- 
twcen tlie .snd Dwiulit .1. Partello, Sr., and the said Dwii^ht .1. Par- 
tello. dr., tliat the said Dwight d. Partello, dr. was t(^ refrain fioin 
putting said warranty dee<l of iveord. (‘xcept in the event that the 
said Dwight d. Paitidlo. dr. ontliv(*d the said Ihvinht d. Partello. Sr. 
am] in that event tlu* said Dwight d. Paitello, dr. was to become the 
owner in fee siinjde' of said pieaniscs. P>nt in ease l)wi_i»]it d. Par¬ 
tello, Sr. outlived the .snd Dwight d. Partello. dr. theai and in that 
event, said warranty deerl as so exc'ented and dedivered by the 
lid said Dwiglit d. Partedlo. Sr. to the said Dwight d. Partello, 
dr. (if theie ever was such a d(‘e<l exeeiited and elelivered ) was 
to he (4' no validity what('V(‘i-, and tin* title to said preanises was to 
remain in the' said Dwight d. Partello, Sr. anel none e>f the heirs at 
law e)f the said Dwight Partedh), di*. was to partie*ipate in the* title to 
saiel preanise's e)i- any ]»art theread*. 

2. ddiat Dwiiiht d. Partello. dr. diexl on or about the llth day e>f 
dannarv. 10211. and Dwight d. I'ai’tedlo. Sr. die*d on eu* about the — 
elay e»f Anunst, 1021). in the City of W’ashin.uton, D. C. 

2i. 'That on the‘2)lst elay of dannaiy. lOlS, the saiel l)wii»ht d. Par- 
telle), Sr. maele* his last will anel te-stameail aelelinn a e*e)elieal theiede) 
e)n the 22nel elay e)f dannary. 1020, wheaean he eliree*te*el that the 
aheeve ele'sea ihe‘el preanises he se)lel l y the eled’enelants as execnte)rs e)f 
his last will ;mel le*stament anel the* pre>e*e*e*els elerive‘el fre)m the sale 
e)f sjnel pre‘mise-s were tee he e'enially eliviele*el he*tweH*n tlie plaintiff 
herein anel his twee elan^hle*is. le)-wit: Aelelinc S. Abell anel Carita 
\h)n IIe)rst. 

4. d'hat saiel last will anel testame*nt ejf the saiel Dwight d. Partello, 
Sr. inclnelin;; saiel eanlie-il as afene'saiel wjis elnly aelmitteel te) pre)bate 
in the City of Washin,Lite)n. Distriet e,4‘ Cejlnmhia, anel that the ele*- 
fenelants he*rein. Ce*e>rjLie W. W hite* anel f'lena P>. 'riieniipsem. were 
the elnly ap|)e)inte*el anel eejnlirme'el e*xe*eaite)r anel exe*cntiix eif the* e*s- 
tate of the .•^aiel Dwight d. Paite*lle». Si-. ele*e*e*ase*el. W’hei'efore, these 
elefenelants ask that the |»e*titie)n eif the plaintiff herein he 
117 elismisseel anel that the*y may have jnel<i;nie‘nt for their e*eists 
herein. 

PKKPLK OCILBY and 
TIIOS. ()’('().\X()P, 

A fforuf ijK for /'^.rrrnforn.'^ 

On the 21st elay of Octeiher, 1021, the elefenelants, Aljell and Von 
Horst, filed in this case the following: 
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A and SnhtJifnfrd Ansn/'r in Auif)i<J(‘d and. Sii/j.^fifi(ted 

r^fifion. 

Come now the defendants, Ad('linc S. Ahell and Aithnr M. Al^ell, 
her hnsl)and, and ( arita von Horst and Louis von Hor>t, lier hus- 
hand, and havinu; first seemed leave of eoiirt, make this amended 
{ind substituted answer to the plaintiff’s amended and substituted 
petition: 

Par, 1. ddiat the sai<l d('f(‘ndants admit Paragraphs 1 and *2 of 
the Plaintiff’s Amended and Snhstitnted J^etition. 

Par. 2. As to Para.izraph 4 of said .\mended and Sul)stitnted pe¬ 
tition. th(‘se defendants laive no knowledge or information sufficient 
to foi'in belief, and therefore ex)>ressly deny all the allegations of 
th(‘ same. 

Par. IL These defendants denv each and everv other alle«fation 

« • 

in each and every other para.i!,ra|)h in said amended and substituted 
petition, and c.xpressly dcaiy each and all of the statements and alle¬ 
gations eontaiiu'd in said |)l{iintilLs anuaided and sul)stituted petition 
not hei'cin (*xpr(‘<sly admitted. 

IIS Pai*. 4. Th(‘se d(‘fendanls expiessly deny that Dwight 4. 

Part(41o. Si’. ev(‘r exc'cntiMl an uneonditional warranty deed 
to I'wi^ht 4. Partello. .Ir. to the Wh’st half and the soiith(‘ast (piarter 
of Section h, 4’ownship Do. Pana,(‘'2)2, Palo Alto (onnty. Iowa; and 
(‘Xjires^ly (Uaiy that any <le(‘d to said land was ever legally delivered 
by Dwight 4. Partello, Si', to HwiL^hl 4. Partello, 4r.; and deny that 
anv deed to the said land was ever delivered hv Dwiiiht 4. Partello, 
Sr. to Dwiiilit 4. Parh'ilo, 4r. with the intention of passing title 
thereto, and expressly deny that title to the said land ever passed 
to the said Dwight 4. Partello. 4r.: and all(‘i»;e that Dwight 4. Par¬ 
tello, Sr. was seized in fee sinijile of the title to the .‘^aid described 
land np to the time of his death. 

Par. o. These (Ud'endants. for further answer to Paraiiiaphs t) and 
7 of said anuaided and sul)stitnt('(l petition, alle^c^ that any such 
alle.i»;ed a,i!;reement or pretended contract was without consideration 
ami wholly void; that '^ai<l pretend(Ml contract or alletijed a<»;recmenl 
was procured hv fraud, duress and undue inihuaicc’. and that the 
said Hwiiiht 4. Partello, Sr. was at the time of unsomid mind and 
iiu'apahh' of making any such contract or agreement at that time; 
that such alle^e<l or )M’(‘tended contract or ayrc'cnu nt is within the 
statute of frauds and is not in writing when it should he so evi¬ 
denced, and no title to said real estate or claim or interest therein 
can be jias.sed or transferred by reason thereof; and that the plain¬ 
tiff herein, by reason of her jirior or present claims, condnet. action 
and statements and her actions in the premises, is estopped 
IID from as-ertimi' or attempting to assert any n<j;ht, title, lien 
or interest in or to the above described real estate by reason 
(>f any such |)retended or alleged contract or aj^reement. .And these 
defendants expressly allei»e that tlie plaintiff has no rijilit. title, lien 
or interest whatsoever in .slid real estate or any part thereof, by 
rea.son of the said allei>ed or ])retended contract or agreement. 
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tlu'so (](‘f(M)<l;iii(s }isk lli(‘ (*(uirt fo dismiss lli(‘ pljiiii- 
till's I'clitioii luMcin, and dismiss llio am(‘nd(‘<l and siihslitnird |k*- 
lilicm, and lln* plainliir's alI(\ii(Ml cansr of action, and that these* <lc- 
fcmlants ,u,() lienee with tlieir costs. 

Mef AirrY it M((\\KTV AM) 

OKKrTT it IMI.AY, 

.1//o/aez/.s* for Prfnitlnnfs Athlinr S. .lAz7/, 
J/7/z///- .1/, Ahrif, Parifa von Horsf, and 
Loniti von IhnxI." 

On the *2htli day of Oetoher, lh21, d(‘fendants Abell and von Ilorst 
fil(*d in this ease the following: 

A iixnd ment to Pvjvndantx' Amvndal and Sahsfit nfed Ansner. 

Come now the defendants Adeline S. Ahell and Arthur X. Ahell, 

her hushand. (^arita von Horst and Louis von Horst, her husband, 

and hv wav of amendment to the amended and substituted answer 
• * 

of these defendants, ad<ls thereto the following;: 

Hivision 11. 


Par. 1. 'Jdie>e <lef(‘ndants admit Parai!;ra))hs 1 and 2 of plaintiff's 
am(*nded and .-nhstituted petition, and <leny each and every other 
alle^cition contained in the sai«l amended and snhstitnted p(*- 
tition. 

( 

120 Pai‘. 2. Th(‘s(“ di'femlants. for further answei* to the jilain- 

tilPs amended and suhstitut(‘d petition, all(*Li(* that l)wii:;ht 
.1. Pait(‘llo. .Ir. in fact a<*t(‘d as a.u;(*nt for the said l)wi,i!:ht .1. Partello, 
Si’, in looking after the i(‘nts, crops and renting of the said Partello 
farm, to-wit. th(* w(‘st iialf of the southeast (piartc’r of S(*etion 0, 
Townshi]) ho. Paime :’)2. Palo Alto Countv. Iowa, for .'^evi'ral yeais 
piior to the death of the said l)wiii,ht .1. Pailello, Jr. and rendered 
reports to his principal as such a^ent, and the said Dwight J. Pait(‘llo, 
.Ir. so re]»r(‘sented hims(*lf as the alic’nt of Dwight .1. Partello, Sr. 
in lookini:: aft(‘i’ tlu* said farm for the said Dwight J. Partello, Sr., 
and the said Dwiiiht J. Partello, Jr. by such acts, conduct, statements 
and repres(‘ntations. with i(‘f(‘renc(* to his acting as a.uent for l)wi,i»:hi 
J. Partello. Sr. as aforz'said, was estopped frf)m claiming*:, assertinn^ 
(fV havinii tith* to tin* said land in him.^elf, ailverse to the title of 
the said Dwiiiht .1. Paitello, Sr. and was thereby estopped from claim¬ 
ing' Jin inter(‘st or i'i.!i,ht in said laml as ai^ainst his princij)al, the 
said l>wi<;ht J. Part(‘llo. Si-., or antagonistic thereto, and inconsistent 
with l.is acts, comlnct, statements ami repres(*ntations as aji,ent of 
th(‘ <aid Dwight .1. Partello. Sr., and was estopp(‘d in (‘cpiitv fiom 
thereby committini!; a fraud as auainst his said j)rincipal, and estop¬ 
ped from claimimi:. assertinu; oi’ having’ any ])ersonal I’i.uht, title or 
interest in said land or (*laimini»: fu* aftemptinj*; tf) ass(*rl title thereto 
as against the said principal or the title or ownership of 
P21 the said Dwiiiht J. Paitello, Sr. in the* sai<l land. .And these 
def(‘mlants allege that the plaintiff, claiminjLi; under the will 


C. P. VON HORST ET AL. VS. F. B. THOMPSON ET AL. 


69 


of Ili(* Hjiid Dwi^lit .1. Farlcllo, Jr., or otliei'wise tlirf)i!j^li. liy or 
uiidor him, is oslopjjod in tho |)roini.sos, for all the reasons above 
named, from claiming, assertiiii;' or having; any ri<i,ht, title, interest 
or claim as a.i^ainst tlu'sc* defendants, the heiis of the said Dwi'i^ht 
J. I’ailello, Si’., in or to sai<l land jis any sneh claim or title is an- 
ta.i 2 ;onistic to or inconsistent with the acts, conduct, statements and 
rcjH’cs(‘nlalions of the siiid Dwight J. Partello, Jr. as aforesaid; and 
is cslo|>|K‘(l in equity from committing; such fraud upon these de¬ 
fendants hy reason of the matters herein alle,i;ed, to the damage, loss, 
(k'triment and injury of these defendants. 

Par. J. And these defendants ask for the dismissal of plaintiff’s 
amended and suhsliluled petition and alleged cause of action and for 
c(;sls, as pi’aved in these defendants' amendi'd and sul stituted answer. 

yUCWlTY & McCAKTY a.m) 
OFFUTT eV: LMLAY, 

Attorneiin for Defendant.'^ Adriine S. A hell, 
Artinir M. A hell, Carita von Horst and 
Loads von Horst” 


12’2 The def(*ndants, Farita Pai’t(‘llo von Iloi’st and Ad(*line 
S. A1 h‘ 11 thereu|K)n introduced in evidence the deci’ee of the 
District (’ourt, Palo Alto County, State of Iowa, in the case of 
f'lorence Shipley Partello v. (Jeors;e W. White and Floia P>. Thoni})- 
son, et ah, in c(piity, which i< in the words and figures following: 

“lie it rem(‘mh(*r(Ml that on the 1st day of Xovemher, P.t’il, of the 
said Octohei’, Pt21, term of court aforesaid, the above entitled cause 
came on for hearing. K. A. Mori ini; of fhnmetshui’^’, Iowa, Deacon, 
tinod, Sar^(*nt A' S)>an.iih‘r of Cedar Papids. Iowa, and (Jood, Childs, 
Pxihh A \\’('stcott of ('Idea,no. ap)<(‘ariin; as attorm-vs for th(‘ ]>laintilf, 
f'lorcnce Shipley Partello; and Pei'le A O.L»,ilhy of Washiipi;ton, D. C., 
and J'hos. (t’Connor of I'jiiiik tshuri;. I(»wa, apjK'arini; as attorneys 
for C(‘ori;e W. White and Flora P>. Thompson, exc'cutor and executii.x 
of th(‘ last will of Dwiiiht J. Partello. Sr., and Dffutt A Imlay of 
\\’ashinp;ton, D. (\, and McCYrty A McCarty of l*hnmetshur<;, 
12-i Iowa. a|>]>earinii, as attorneys for defendants .\deline S. Abell, 
.\rthur M. Abell. Carita von Horst and Louis von Horst; 
and th(' couit, havini; ins)iect(*d the ori.L»;inal notices and service 
theri'on. exj>ressly finds that all tin* foreL';oin.i; defendants. (5eori;e 
\\. W'hite and f'lora li. Thom|»son. (‘xecutor and executrix of the 
last will of Dwiiiht J. Partello, Si-,: A<leline S, .\hell and Arthur M. 
.\hell, her husband: and (’arita von Horst and Louis von Horst, 
her hushaml; have been duly and l('i;ally served with sufficient 
oriL’inal notice accordini; to law and in time for this term of court, 
and this court (‘xju’cssly finds that th(‘ subject matter of this suit and 
the poisons of the detendants are now lawfully in the jurisdiction of 
this court, and the defemlants aforesaid havini; apjieared in person 
or hv couns('l as aforesaid, and haviipi; tiled answers to the ])laintilFs 
aiiKMided and substituted petition tiled herein, the issues are joined 
hetw(‘{‘n the plaintiff and the said defendants. Tt is therefore ordered 
that this cause proceed to trial and final determination. 
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Now. lo-wll. this Mh ihy of NovimiiIkm-. 10*21, {ifhM- iiisiK‘cli(Mi of 
lli(* Mild Mflc'i* licMiiiiL:, llu* ('vidoiicc Miid proofs olU'rvd by 

tile jilMinlill Mild by ibo di'b'inlMiils Miid mIIct Mri;uni(*iil of coiinsol 
lb(*(‘oiirt boiiiiL:, fully Mdvin'd in llic |U(*iiiisfS. lb(‘ <‘ourl liiids lliat Ibo 
;dl( jLiMlions in plMiiilills Miiiciidod Miid ."iibslitiilod jK'lilioii mi‘(* 1ru(*, 
lb;i1 ibc plMiiililf is lb(* widow of l)wiubl .1. pMit(‘llo, Jr. lliMt SMid 
OwiLdit J. I’MitolIo. Jr. diod in (’bicMuo. Illinois, on or MbonI Ibo 
lllb dny of JMimMiy. 1020. iliMt l>wii:bl J. pMrU'lIo, Sr. di(‘d in ibo 
( ’it \-of WM-'liiniilon. I on or Mbonl Ibo 1 -bb dny of .\nmisl. 10*20, 
l(*M\ini:’ M Im.^I will Miid lo'^lMnM'iil : llnit Ibo di'bMidMiits (loor_Li;o \V. 

WliiU'. Mild Moi'm r>. JJionipson mic ros|K‘olivoly tbo (‘.\(‘ontor 
121 ;md llio (‘Xoonlii.N of tbo sMid ImsI will Miid b'slMinont of 
Dwi.Ldil J. l*Milollo. Sr. IIimI ibo (bd'oinlMuls Aibdino S. .Mudl 
Mini I'mimIm \on lloisl mi'o dMUii,lil(*rs of ibi* snid OwiiLibl J. pMrtollo, 
Sr. iIimI .\rlbnr M. .\i)oll is ibo InisliMiid of ibo SMid .VdoliiK' S. .\boll, 
jind I.onis vmi Iloi<t i.- tbo bn-bMiid ol ibi' sMiil CmimIm von llorsl, 
lliMl ibo .Slid A<lolin(‘ S. .\b(‘!l jind lb(* snid ('Miibi von llorsl Mro tbo 
.<ol(‘ .'^nrvi\inti obildron of ibo SMid Ibvi'ibl J. Pmi'IoIIo. Sr.: IIimI Ibo 
Slid hwiiibl J. 1’miIoIIo. Si-, loft no widow bini snrviviii'i. IIimI Dwi.tibl 
J. I’mi-IoHo. .Ir. WMs ibo only son Mini nMiinsMki* of Ibo smIiI Dwitibl 
J. l*Mrl<‘llo. Sr.. lliMl prior to .Mm.v 2oib. 1012. l>wittbl J. I’miIoIIo, Sr. 
WMS tbo owner of tbo W est Inilf ( W . ' ) Mini ibo S<inlln*Msl (|nMrlor 

(S. !•'. '|i of Sootion Niin* (0) 'rowii'bip Xinolv-livt* (Oo) Norlli, 
Ibni'.'.o JJiirlv-Iwo (.*’>*2) West of ibo olb P. M. in PmIo Alio (’oniily, 
SImIi* of lowM. iIimI on or mIiouI ibo *2oib dny of Mmv, 101*2, tbo snid 
Pwiiibl J. pMrlollo. .^r. (‘Xoonlod Mini dolivori'd 1<» nwittbl J. pMi'b'llo, 
Jr. M uMirMii-v dood oonxcyintt to ibo snid Dwiiibl J. Pmi-U'Ho, Jr. 
ibo SMid I'omI osImIo dosoribod ;is ibo Wo-^t Inilf (W. ’-j 1 Iko 

SonlboMsl (biMilor (S. !*]. ’ i ) of Sooli«tn Xiiu' (0) Townsbip Xinoly- 
liv(* (0.")) Xorlb. Ibiiitto JJiirlv-1 wo (.*’,2) \V(‘sl of tin* olb P. M. in 
1’mIo .\11o (’onnlv. Iowm, iIimI mI tin* riMpu's! of Ibo .siid Dw’itibt J. 
pMilollo. Si*. SMid deed wm- not ]»lMo('d of rooord in PmIo .\11o ('onnly, 
S1m1(‘ of lowM. lliMt -Mid d(‘od WMS d(‘livorod by tin* snid Pwitibl J. 
pMi-lollo. Sr. to ibo 'Mid Dwittbl J. Porlollo, Jr. on or Mbonl Ibo 2olb 
liny of .M;iy. 101*2. llnit lillo to tbo SMid |>r(‘»nis(‘s In'roiiiMbovo do¬ 
soribod. pMssul by lln* said dood from tbo sMi<l Pwiiibl J. Pmi-IoHo, 
Si*, to ibo -aid Dwifibl J. Parlollo. Jr., ibal said Dwitibi J. 
P2o Parlollo. Jr. died on or abonl ibo 11 lb day <d’ Jannary, 10*20, 
loavino a la-l will and lostaiiK'nl by Ibo l(*rnis of wbiob Ibo 
|»lMinlin. I'loronoo Sbiploy Parlollo wm'J bo(|noMlbod ;dl of Ibo prop- 
(‘ilv. wbolln-r real, porsonal or niixod. w'borovor silnalod. of wbiob 
llio sail] hwi<dil J. Parlollo. Jr. died '^'•i/(*d. saiiio to bo lb(‘ ])ro]i(‘rly 
of tin' plaintilf Mbs<ilnloly and in foo siinjdo: llial .siid last will and 
bv'lMinont of lln‘ said Pwittl;! J. Parb'llo. Jr. was duly prov(‘d and 
adinillod 1o probate in tin* Ibobab* (’onrl of f’ook (‘onnly, in Ibo 
Slalo of Illinois, on tin* l'*!b day of Marob. 10*20, and was dnlv 
]>rovod Mini adniitb'd to probate a- a foroitiii will in Ibo Dislrii*! Court 
of Palo Alio (’onnlv, Towa. or or abonl tin' s(-oond dav of Xovoinbor, 
10*21. ibal ibo said dood from Ibo s:ii<l nwitibl J. Parlollo. Sr. to 
ibo said DwiLdit J. Parlollo. Jr. oonvoyintt tin* roal ostalo boroinabovo 
do.S'rib(‘d roniainod in tbo |»os':ossion of IIk' said Dwitibt J. Partollo, 
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.Ir. al all liiiu's aft(*r llio dolivorv Ihoroof to him hv the said Dwight 
.1. I*{irt(dlo, Sr. and was in the possessifin of the said Dwight J. I’ar- 
tello, .Ir. at the time of the d(‘ath of the said Dwight .1. Partello, -Tr., 
that th(‘ said Dwight .1. Paitello, .Ir. died .<eized of the said real 
estate lieKMiiahove descrilx'd. that hy the t(‘rms of the said will of 
the said DwiLdH .1. Pailello, .Ir. the title to tin* said real estate ])assed 
th(‘rehy tc) the plainlilf I'loience Shi|»l(‘y Partello n))r)n the death 
of the said Dwight .1. l’art(*llo. .Ir. The conrt further finds that im- 
nie(liat(‘ly after the dc'ath of the S'lid Dwight .1. Part(‘llo, .Ir. t]»e said 
Dwight .[. Pai’tello. Sr. orally and falsely r(‘]n-es(‘nted and stated to 
the plaintilf that the said dcc'd, exc'cnted and delivered hy the .<aid 
Dwight .1. Part(‘llo, Sr. to th(' said Dwight -I. Partc'llo. .Ir., hy 
12() i'(‘ason of its never haviny; been !(‘eoi’ded. was of no validity, 
that he. the said Dwipht -1. Part(‘llo. Sr. was desii’ons of fixini*; 
the title to sai<l real estate so that the said I'eal (‘state would without 
(piestion heeonie llu* property <>f lh(‘ plaintilf: that the said l)wi<i;ht 
.1. Paitello, Sr. therenjatn and on or ahont the loth day of .lannary, 
Ih’itI, oi'ally aLi,i(‘ed with tin* plainlilf that if the plaintilf would 
return to the said Dwiiiht .1. Pa!t(‘llo Sr. the said nnr(*(‘or<l(‘d war^ 
I’anty de(‘d to tlx' said real e<lal(‘ h(‘r(‘inahove dc'crihed that he. the 
said Dwight .1, Partello, Si*, wotdd exeenl(‘ a codicil to his will, iiiv- 
in^' and hcxpR'alhine the said real e.'lal(* heicinahove deserihed 
therehy to the plaintilT. 

Th(* court fuith(‘r limls that lher(‘ui»on. a.nd on the* h")!!! day of 
.lannaiy. Ih’iO, the said DwiLiht .1. ParH'llo. Sr. did (*xeeuU‘ a eodi(*il 
to his will, u.ivinii' and herpieathimj, llxa’chy lh(‘ sai<l r{‘al (*slale h(']-(‘- 
inahove (h'serihed to the jilaintilf a*^ tlie pro|'erlv of the plaintilf ahso- 
lutely and in lee simple, and that in relianoe on tlu* said a,i:;re(‘m(*nt 
of the sahl Dwiiilit .1. Partello. Sr. to so (*xeente such a e«)dieil to his 
will, jLiivin^ and h(‘(pieathine, the said real estate hereiiaihoxa* de¬ 
serihed, to th(‘ jdaintilf, and in la'lianee upon the execailion of the 
.«aid (‘odieil hy the said Pwi^ht .1. Partello. Si-, so ^iviim and he(|ueath- 
in^ the said r(‘al ('state h(‘i‘(‘inaho\'(‘ d('--erihi*d to tlu' plainlilf, the said 
))laintitf surrendered to the said DwiLdil *1. Paitc'llo. Sr. the un¬ 
recorded warranty deed to tho '^aid ival ('slaU' therc'tofore (‘Xi'ciited 
and deliv(‘red hy tlu* said Ilwiuht .1. Pailello, Si-, to ihi* sai<l Dwight 
.1. Partello. .Ir.. that tlu* eonsidi'ialion for llu* surr(Mul(*r of the 
127 said dei'd hy this plainlilf to llu* said Dwiiihl .1. Parl(*llo, Sr. 

was the pi'omis(* aiul ay:r(*(*m('nl on tlu* |>arl of llu* said l>wi»i,ht 
.1. Partello, Sr, to he(pu*alh |o lu*r the lilh* to .^aid real prop(*rty hy a 
codicil to his will, so Liivimj. and lu*(piealhina, tlu* said ri'al estate here- 
inahove descrihc'd to tlu* plainlilf. 

The court furtlu*r linds that llu'said I)wia.ht .1. Partello, Si-, in vio¬ 
lation of the said a,iii*(‘ement with the plaintilf. aft(*r ohtainini!; posses¬ 
sion of the said unr(*coi-d(*d warranty d('(*d, a< afori'said, ]>r(*l(*nd(‘d 
to (h'stroy the said codicil to his said will so (*X(‘eut(*d hy tlu* said 
Dwight .1. Partello, Sr. at tlu* time that tlu* said warranty d(*ed was 
surrendered hy the ])laintilf to the said Dwiiiht .1. Parl(*llo, S'r., that 
said pretended dc'struetion and r(*vocation of said codicil (*xe(‘uled hy 
the said Dwight .1. Partello, Sr. at the time of the surrender of the 
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sjlid d(‘C<l to him l>y llu* plaint ill was in violation <►!" the sai<l a|L*iV(‘- 
iiKMit nauh* hy the said Hwii^ht .1. I’artollo. Sr. with tin* ]>laintill‘. 

It was tlKMvforc fonnd. ordvivd, adjnd,L!,ed ami (Urroi'd that the 
]>laintill‘ is the ah.<olnte and nmjiialilied owner in fee simple of the 
West half (W. ••_») and the Southeast (^narter( S. E. Y 4 ) of See- 
tion Nine (h) Township Ninety-live (h.")) North, Kan^e Thirty-two 
(d'i) West of the oth 1\ M. Palo Alto (’onnty. Iowa, that the de- 
<lefemlants have and shonld have no claim, interest, ri,u:ht or title 
therein or thereto and ]»laintilf*s title as an ahsolnte fee simple title 
is hereby fonnd, estahlislad, eonlirmed and decreed, and title in and 
to said jnemises is hereby (piit'ted in the ])laintilf against any and 
all claims, riuht, title or interest of the d(*fendants and each of them 
and the sai<l dcdendants and each of them and all i)ei‘sons 
128 elaimini!: hy, thronnh or nnd(M* them and each of them arc 
forever barred and esto]>])ed and enjoined from asseitinu; 01 * 
elaimin<>: any ri^ht, title or interest advei’se to the plaintilV in and 
to tlic siiid real estate. 

It is further ordered, adjnd.iicd and decid'd that the defendants 
will j»ay the costs of this action taxi'd at $—. Witness allowed 
mileage from state line.” 

d'he foivuoinii; is tlu' snh.^tanee of all the evidence in the (*a.<e. 

Appi'oved this 1st dav of .Inlv, ll)2o. 

WM. IIITZ, 

Justice. 

121) I I'hnlorsi'd: I Eipiity. No. lOoSo. fdora Ih ddiompson, 
and (leoriic \\. White, ('xecntors nmh'r the will of Dwight .1. 
l^artello, di'ci'ased, I’laintills. v. ('arita Partello von Horst, .\deline 
S. Abell (Eari' of 1 )onal<l.<on. .lohnson cV: l'''i'ailey) and I’dorenee 
Shipley J‘artello, Defendants. Statement of evidence. Donaldson, 
Johnson cV: Frailev. Fommereial National I>ank Ihiihlinu;, Washing¬ 
ton, D. C. Filed May 22, ll)2o. Morgan II. Beach, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4ol).2. Carita B. von Hoi'st et ah. appi'llant, vs. fdora B. Jd»om)>son 
et al. Court of Appeals. District of Colnmhia. Filed Nov. Bl, ll)2o. 
Ifenrv \\. I lodges, clerk. 
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BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

This is an appeal from a decree in Equity rendered 
by the Supreme Court of the District of Columbia 
adjudging that Appellee Florence Shipley Partello is 
entitled to certain real estate in Washington known 
as No. 5 Iowa Circle, and the accrued net rentals there¬ 
of, and to a watch and ring, and that Appellees, Flora 
B. Thompson and George W. White, Executors of the 
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estate of Dwight J. Partello, deceased, hold title to this 
property as trustees for Florence Shipley Partello. 

The facts in the case are these: 

Dwight J. Partello, a resident of Washington, died 
August 13, 1920. Two daughters,—the appellants 
Adeline S. Abell and Carita von Horst survived him, 
and are his sole heirs at law and next of kin. He left 
a will dated January 31st, 1918, and a codicil thereto 
dated January 22d, 1920, both of which were duly ad¬ 
mitted to probate and record in this District on October 
12,1920. On October 15,1920, Flora B. Thompson and 
George W. White the executors named in the codicil 
were granted letters testamentary on both will and 
codicil and thereupon duly qualified as Executors. 
(P- 2) 

Among the properties left by the decedent were a 
farm situated in Palo Alto County State of Iowa 
(more particularly described in the decree of the Dis¬ 
trict Court of that County found on page 71 of the 
record), and the premises in controversy here. No. 5 
Iowa Circle. There was also a large amount of per¬ 
sonal property variously bequeathed or attempted to 
be bequeathed, including a watch valued at $50 and a 
ring appraised at $600 which are mentioned in the 
decree appealed from. (p. 43) 

In his will Mr. Partello devised the Iowa farm to his 
son Dwight J. Partello, Jr., stating therein that he 
made this devise in confirmation of a deed to the farm 
therefore given to his son. (6) In his codicil, his son 
having died meanwhile, he directed that the farm be 
sold by his executors, and the proceeds thereof divided 
equally between his two daughters and his daughter- 
in-law, the Appellee Florence Shipley Partello (p. 13). 

Florence Partello was sole devisee of her husband. 
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Dwight J. Partello, Jr. (p. 64), who died in Chicago 
January 11th, 1920. At the time of his death he had 
in his possession the deed to the farm which was dated 
May 25, 1912, and which had never been recorded, 
(pp. 51, 52.) 

After the death of Mr. Partello, Sr. and the pro¬ 
bate of his will and codicil, Florence Partello brought 
an action in Equity in the District Court of Palo Alto 
County, Iowa against George W. White and Flora B. 
Thompson, Executors of Dwight J. Partello, Sr., 
Adeline S. Abell and Carita von Horst, his daughters, 
and Arthur N. Abell and Louis Von Horst their re¬ 
spective husbands, as defendants, in which, by her 
amended and substituted petition therein, she alleged 
that after her husband’s decease, Mr. Partello, Sr. 
told her the deed of the farm from him to his son was 
of no validity because it. had never been recorded, and 
that he wanted to fix the title to the farm so that it 
would become hers. That Mr. Partello, Sr. thereupon 
orally agreed wdth her, that if she would return the 
deed to him, he would execute a codicil to his wdll de¬ 
vising the farm to her. That thereupon he executed 
such a codicil and that in relmnce upon that agreement 
to devise to her the farm she surrendered to him the 
deed, and that such surrender was in reliance upon 
and induced by his promise and agreement to execute 
the codicil giving her the “said real estate herein¬ 
above described,”—the farm being the only real estate 
described in her petition. 

She further alleged that in violation of this agree¬ 
ment, and after obtaining possession of the deed, he 
“pretended to destroy and revoke” the codicil giving 
her the farm, and that such act was in violation of his 
agreement with her and was void. She then prayed 


for specific performance of the agreement, that the 
adverse claims of the defendants be forever barred, 
and that title to the farm in question be quieted in her. 
(pp. 62-64.) 

The defendants answered this petition, denying the 
allegations therein, the case was tried, and the Court 
(sitting at Emmetsburg, Iowa) rendered a decree in 
favor of the petitioner, Florence Partello. 

In this decree the court found that all the defendants 
had appeared in the cause in person or by counsel, 
and after describing with particularity the farm in¬ 
volved (and no other real estate is mentioned, nor 
is any personal property referred to in the decree), 
the court further found among other things that (pp. 
70, 71): 

Dwight J. Partello, Jr., died seized of the 
farm in question by virtue of the deed from his 
father, which was in his (Partello, Junior^s) 
possession, unrecorded at the time of the latter ^s 
death. 

Florence Partello, his widow, was the sole de¬ 
visee under her husband’s will, and was therefore 
entitled to the farm. 

Shortly after the death of her husband, 
Mr. Partello, Sr., falsely represented to her that 
the deed to the farm, not having been recorded, 
was void, and that he was desirous of fixing the 
title to the property so that she would get it with¬ 
out question. On January 15, 1920 Mr. Partello, 
Sr. agreed with her, that if she would return to 
him the unrecorded deed, he would execute a 
codicil to his will, giving her the farm. On that 
date he did execute such a codicil giving her the 
farm in fee, and in reliance upon that ageement 
to so execute such codicil, and in reliance upon 
the execution thereof, she surrendered to him 


the deed. The consideration for the surrender of 
this deed was the agreement by Partello, Sr. to 
bequeath to her ‘‘the title to said real property 
by a codicil to his will, so giving and bequeathing 
the said real estate hereinabove described to the 
plaintiff.’’ (p. 71.) 

Mr. Partello, Sr., violated this agreement by a pre¬ 
tended destruction and revocation of this codicil. 

The decree thereupon adjudged that Florence Par¬ 
tello was entitled to the farm in fee, and enjoined and 
estopped the defendants from asserting any claim 
thereto (p. 72). 

This decree was later affirmed in Partello v. White, 
197 Iowa, 24. 

After the probate here of Mr. Partello, Sr.’s will of 
January 31st 1918, and his codicil thereto of January 
22d, 1920, above referred to, the appellant Carita von 
Horst filed a caveat to both, and the controversy 
thereby initiated was settled by agreement, (pp. 15- 
18.) This settlement agreement provided among other 
things that Mr. Partello’s executors should institute 
a suit in Equity in the Supreme Court of the District 
of Columbia, for the construction of the residuary 
clause in the codicil last mentioned (which included 
the property involved in this appeal), and accordingly 
they filed such a bill. 

Besides making appellants defendants to the bill, 
the executors also made the appellee Florence Partello 
a defendant, for the reason as stated by them, that 
altho the evidence in the Iowa court tended to prove 
that the agreement between her and Mr. Partello, 
Sr. only required him to devise the Iowa farm to her, 
yet she, through her counsel had asserted informally 
that she was entitled to the premises No. 5 Iowa 


Circle in Washington and certain personal effects 
therein, and therefore, for their protection she should 
be named as a party defendant, (pp. 4, 5). 

In her answer to this bill Florence Partello, by way 
of bill for affirmative relief, stated her claim to the 
Washington property. It is as follows: 

Dwight J. Partello, Jr. her husband, died January 
11, 1920 in Chicago, having in possession at the time 
of his death an unrecorded warranty deed dated May 
25, 1912 to the Iowa farm (which she describes by 
Township and quarter-section), executed and de¬ 
livered by Mr. Partello, Sr., to his son. (p. 31.) 

After the son’s death the father entered into a con¬ 
tract vdih her, wherein it was agreed that she should 
deliver to him this unrecorded deed, in consideration 
that he would provide for her by will so that she 
should receive upon his decease, among other things 
the house and lot No, 5, Iowa Circle^ Washington, 
D, C., and the contents thereof, and his personal ef¬ 
fects in Berlin, Germany; and that relying upon these 
promises, she delivered to him the deed on or about 
January 15, 1920, at which time he executed the co¬ 
dicil giving her these properties. Her answer then 
sets out this codicil in full (p. 32), which thus reads: 

“I, Dwight J. Partello, of the City of Wash¬ 
ington, District of Columbia, being of sound and 
disposing mind and memory, do hereby declare 
this to be a Codicil to my Last Will and Testament 
at present in the hands of George W. White, Pres¬ 
ident of the National Metropolitan Bank of Wash¬ 
ington, who is named in said Will as the Executor 
thereof. 

‘‘On account of the death of my dear son, 
Dwight J. Partello, Jr., on January 11, 1920, I 
hereby give, devise and bequeath to the beloved 


wife of my said son, Florence Shipley Partello, 
the house and lot owned by me in Washington, 
D. C., known and described as No. 5 Iowa Circle, 
the legal description of said land being Lot 
Thirty-eight (38), Square Two Hundred Forty- 
one (241) in said City of Washington, and the 
contents of said house heretofore devised in said 
Will to my said son, Dwight J. Partello, Jr.; also 
my household furniture and personal effects at 
present in the City of Berlin, Germany, Europe, 
also heretofore devised in said Will to my said 
son. 

also give, devise and bequeath to my said 
daughter-in-law, Florence Shipley Partello, the 
farm now owned by me in Palo Alto County, Iowa, 
consisting of Four Hundred Eighty (480) acres 
provided I have not sold or disposed of said farm 
prior to my death. In case of the sale of said 
property prior to my death it is my intention 
that the proceeds from the sale of said farm 
shall be given to my said daughter-in-law in my 
lifetime. In the event of the sale by me of said 
farm and my inability or failure to give her the 
proceeds thereof, during my lifetime, it is my will 
and I hereby give, devise and bequeath to my 
saiii daughter-in-law, Florence Shipley Partello, 
the proceeds from the sale of said farm. 

‘‘I hereby confirm all the terms and provisions 
of my said Last Will and Testament not herein 
changed or modified. 

^‘In Witness Whereof, I have hereunto set my 
hand and seal this 15th day of January, 1920. 

(Signed) DWIGHT J. PARTELLO. [seal] 

“The above instrument was on the date thereof 
signed, sealed, published and declared by the said 
Dwight J. Partello, as and for a codicil to his Last 
Will and Testament, in the presence of us, who at 
his request and in his presence, and in the pres- 


ence of each other, have hereunto subscribed our 
names as witnesses hereto. 

(Signed) CHARLES C. BUELL, 

Residence, Chicago, Illinois. 

(Signed) DAYTON OGDEN, 

Residence, Evanston, Illinois, 

(Signed) ALICE C. JONES, 

Residence, Chicago, Illinois. ’ ’ 

(This codicil is the same one which, she alleged, and 
offered evidence to prove, was executed by Mr. Par- 
tello, Sr. pursuant to the contract relied upon by her 
in the proceedings in the Iowa Courts as hereinabove 
set forth). 

She then alleges a violation of the agreement by 
revocation of the codicil; and after making certain 
other averments which have no bearing on the case 
presented here, she prays that the executors be di¬ 
rected to convey the Washington property to her. 
(pp. 33-35). 

The foregoing portion of Florence Partello’s an¬ 
swer bv wav of a bill for affirmative relief was an- 
swered bv Carita von Horst and Adeline S. Abell 
(appellants) and the executors (plaintiffs in the orig¬ 
inal bill). The appellants denied that there was any 
contract between Mr. Partello, Sr., and Florence Par- 
tello whereby the former agreed to devise the Wash¬ 
ington property, etc., to the latter in consideration of 
the surrender to him of the deed in question; they al¬ 
leged that if there had been any agreement at all be¬ 
tween them, whereby Mr. Partello, Sr., was to devise to 
her certain property in consideration of her surrender¬ 
ing to him the deed to the Iowa farm, the property to be 
so devised did not include the Washington real estate 
or its contents; that the delivery of the deed formed 


no consideration for any agreement to devise property 
to Florence Partello; that the agreement alleged by 
her, if any such existed, was not in writing and there¬ 
fore void under the statute of frauds; and finally, 
that by reason of the prior conduct of Florence Par¬ 
tello, and of the fact that in the suit brought by her 
in the District Court of Palo Alto County, Iowa, 
wherein the parties to this proceeding were also par¬ 
ties, she had alleged that the consideration for the 
surrender by her of the deed to the Iowa farm was 
that Mr. Partello, Sr. would execute a codicil to his 
will giving and bequeathing to her the real estate 
described in that case which was the Iowa property 
and none other, she was estopped from asserting any 
right title or interest to the Iowa Circle property in 
Washington, (pp. 35-37). 

The Executors, Flora B. Thompson and George W. 
White, in their answer, averred that the evidence in 
the suit in Palo Alto County, Iowa, tended to show 
that Mr. Partello, Sr. and Florence Partello, after 
the death of Mr. Partello, Jr., entered into an agree¬ 
ment whereby she should surrender to her father-in- 
law, the deed referred to in consideration of his pro¬ 
viding for her by will or codicil so that she should 
receive the farm in Palo Alto County, Iowa; and they 
denied that such evidence showed or tended to show 
that he agreed to provide for her so that she should 
receive the Iowa Circle house or its contents, or the 
personal property in Berlin. 

They denied that any such agreement to devise and 
bequeath to Florence Partello the Washington prop¬ 
erty, etc., was made by Mr. Partello, Sr., and there¬ 
fore that the alleged destruction of the alleged codicil 
bequeathing that property violated any rights of 


Florence Partello therein. They also averred that 
by reason of her conduct and testimony in the suit in 
Iowa, she was estopped from asserting any right, title 
or interest in or to the Washington property or that 
in Berlin, Germany, (pp. 38-41). 

In support of her claim for affirmative relief, 
Florence Partello took the depositions in Chicago of 
several witnesses, only one of which testified concern¬ 
ing any agreement between Mr. Partello, Sr., and his 
daughter-in-law. 

Mrs. Alice C. Jones, a stenographer in 1920 for one 
Charles C. Buell of Chicago, then attorney for 
Florence Partello, identified a carbon copy of the cod¬ 
icil dated January 15, 1920, the original of which was 
dictated to her by Mr. Buell and afterwards type¬ 
written by her, and the execution of which by Mr. 
Partello, Sr. she duly witnessed together with Mr. 
Buell and his junior partner Mr. Dayton Ogden. On 
the occasion of its execution, so Mrs. Jones testified, 
Mr. Partello, Sr., talked to Mr. Buell about an accident 
which made him in a hurry to have the codicil fixed up, 
and also about his daughter-in-law, saying how much 
he thought of her, that she was a dear girl and he 
wanted her to be well taken care of. This was all 
that Mr. Partello said about her that Mrs. Jones could 
remember, (p. 48). 

Mr. Dayton Ogden, a lawyer in Chicago, one of the 
witnesses to the codicil, and at that time a partner of 
Mr. Buell since deceased, narrated the circumstances 
relating to the execution of that document. It occurred 
two days after the funeral of Mr. Partello, Jr., at 
BuelPs office, and on that occasion Mr. Partello, Sr., 
said that Florence Partello was a very dear girl and 
he was going to take care of her and make a codicil 
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giving her the Iowa farm and some property in Wash¬ 
ington, and he was anxious to do this for the reason 
that he had seen, or had a narrow escape from an 
accident, he was in a feeble condition, and therefore 
he was afraid something might happen before he could 
get it done. This was while the codicil was being 
typed. He did not at any time in the presence of 
Mr. Ogden make any request of Mrs. Partello to do 
anything. After the codicil had been executed in 
the presence of the witnesses thereto, Mr. Buell said 
to Mrs. Partello that Mr. Partello had executed it, 
and, handing her the deed to the Iowa farm, told her 
she might give it to Mr, Partello, which she did. (pp. 
59, 60). Mr. Partello did not in Mr. Ogden’s presence 
refer to the Iowa Circle property in Washington. At 
this time Mr. Buell was Mrs. Florence Partello’s at¬ 
torney and she was acting on his advice in the transac¬ 
tion. 

Mr. Louis T. Jamme, engaged in the industrial real 
estate business in Chicago was an intimate friend of 
Mr. Partello, Jr. The latter died January 11, 1920, 
and his father arrived in Chicago the next day. Im¬ 
mediately after his arrival he inquired of Mr. Jamme 
if he knew whether the son had the deed to the Iowa 
farm, and where it was as he was anxious to get pos¬ 
session of it. The next day it was found in the safety 
box of the deceased son, in the vault which was entered 
by Mr. Partello, Mr. Buell and Florence Partello. 
When they came out from the vault, Mr. Jamme went 
to say good bye, and Mr. Partello, Sr. said to his 
daughter-in-law, “Florence, you will never regret 
what you have done for me on this, in connection with 
this matter.” (p. 61). 

The remaining witness for Florence Partello, and the 


only one who testified that Mr. Partello, Sr. had made 
any agreement with Florence Partello, was Mr. Dean 
Lake Fraxler, a lawyer of Chicago, 30 years old, who 
at the time he testified had practiced for five years, 
and who at the time of the execution of the codicil 
involved was a law clerk in the offices of Mr. Buell and 
Mr. Ogden. 

He spoke of a conversation occuring on January 
14th between Mr. Partello, Sr., his daughter-in-law 
and Mr. Buell in which the whereabouts of the deed 
to the farm was discussed, and narrated the following 
circumstances relating to the execution of the codicil 
which took place the next day. 

The deed having been found Mr. Partello, Sr. asked 
Florence Partello and Buell to give it to him, saying 
he wished to retain control of the farm until his death 
having expected to do so when he had given the deed; 
that it had not been recorded, and hence Florence 
w^ould have difficulty in establishing her title and 
therefore should relinquish the deed without hesita¬ 
tion. 

Florence Partello then said she did not wish to give 
it up and asked Mr. Buell wffiat to do, to which he 
replied that he w^ould advise her not to give it up un¬ 
less she would be protected in some way “so that she 
actually would receive the Iowa farm beyond the 
shadow of a doubt. 

Mr. Partello, Sr. then said that could be arranged 
by his making a codicil whereby Florence would re¬ 
ceive the farm at his death. He thought that would 
be a happy way out of it, as he would then have con¬ 
trol of the farm until he died. (p. 49). 

Florence Partello then did not want to relinquish 
the deed for a codicil giving her the farm only, and 
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sought Mr. Buell’s advice. He told her she need not 
do so unless she wished. 

Thereupon Mr. Partello said he would be willing to 
bequeath to her also his house in Washington with 
its furniture, which he had expected to go to his son. 

After being informed by Mr. Buell that she would 
be protected by such a codicil, Mr. Buell dictated it 
and it was executed. Thereupon Mr. Buell gave it to 
Florence Partello to read, and she expressed satisfac¬ 
tion with it. (p. 50) She then gave Mr. Partello the 
deed (it is on p. 51 of the record) which then was 
not mutilated but was complete. 

Traxler on cross-examination by both counsel for 
appellants and for the executors admitted that he had 
been a witness at the trial in Iowa to which reference 
has been already made, and that in that proceeding 
he had testified thus: 

Mr. Partello, Sr. had told Florence Partello that the 
deed to the Iowa farm was invalid because not re¬ 
corded, and that if there was any question as to its 
validity he wanted that settled so that Florence 
Partello would have the property if the deed did not 
give it to her. Mr. Buell then suggested his making a 
codicil, if Mr. Partello really wanted her to have the 
farm after his death—‘Hhat he could make a codicil 
to his will, and in consideration of her giving back 
this deed and then no matter what happened, she 
would be sure to have it after he died.” Mr. Partello 
then said he would be glad to do that. Questioned 
in the Iowa trial as to what then occured, Traxler 
said that Buell asked Florence Partello if she would 
accede to this, and she said she would be guided by 
his advice as her counsellor; if he said it would pro¬ 
tect her interests she would agree. 
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Having admitted testifying as above set forth in 
the Iowa proceedings, Traxler’s attention was called 
to the fact that he had not, in those proceedings re¬ 
ferred to the Washington property, and in explanation 
of that fact he said, ‘‘Well no questions were asked me 
at that time concerning the Washington property, and 
no question about the Washington property was in¬ 
volved. I did not state anything that I did not think 
pertained entirely to the Iowa farm at that time.^^ 
(p. 55). 

The appellants and the executors did not examine 
any witnesses, but put in evidence the pleadings in 
the suit in Iowa, and the decree therein of the Dis¬ 
trict Court of Palo Alto County in that State (pp. 
62-72), the substance of all of which applicable to the 
case before this Court, has been given above. 

After hearing the cause, the court below rendered a 
decree dated June 27, 1924 adjudging the residuary 
clause in the codicil dated January 22, 1920 invalid, 
declaring that the executors held the legal title to the 
residuary estate of the testator as trustees for the 
appellants his sole heirs at law and next of kin, and 
directing the payment of such estate to the latter 
with the exception of the Iowa Circle house (which 
is a part of the residuary estate) and the contents 
thereof consisting of a gold watch and a diamond ring, 
these constituting the only personal property involved 
in this controversy. So much of the cause as related 
to the claim of Florence Partello to the Iowa Circle 
house and the contents thereof just described, was re¬ 
tained for further decree, (pp. 41-43). 

Thereupon on May 4, 1925, the court below rendered 
its final decree adjudging that Florence Partello was 
entitled to the Iowa Circle house in fee simple and 
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to the watch and ring, and that the executors held title 
to this property as trustees for her, as well as the 
accrued rentals of the house; and the executors were 
directed to turn the same over to her by deeds and 
other documents appropriate in the premises, (p. 43) 
From this decree Carita von Horst and Adeline S. 
Abell noted an appeal which was duly perfected, (p. 
44) 


ASSIGNMENT OF ERRORS. 

The court erred: 

1. In passing and signing the decree in the above 
entitled cause dated the 4th day of May, 1925. 

2. In decreeing that the defendant Florence Shipley 
Partello is entitled to the real estate mentioned in the 
proceedings and pleadings in this cause known as No. 
5 Iowa Circle, Washington, D. C. 

3. In holding that Dwight J. Partello, Sr. entered 
into a contract with the defendant Florence Shipley 
Partello under the terms of which in consideration 
of the delivery to said Dwight J. Partello, Sr. of the 
deed described in the evidence, the said Dwight J. 
Partello, Sr. agreed to bequeath to said Florence 
Shipley Partello said real estate known as No. 5 Iowa 
Circle, Washington, D. C. 

4. In refusing to hold that said defendant Florence 
Shipley Partello was estopped from asserting any 
claim to said real estate No. 5 Iowa Circle, Washing¬ 
ton, D. C. under and by virtue of the contract between 
her and Dwight J. Partello, Sr. set forth and averred 
in the answer of said Florence Shipley Partello to 
the bill of complaint in this cause. 

5. In refusing to hold that said Florence Shipley 
Partello was estopped from asserting any claim to 


said real estate known as premises No. 5 Iowa Circle, 
Washington, D. C. 

6. In refusing to dismiss so much of the answer of 
said Florence Shipley Partello to the bill of com¬ 
plaint in this cause as asserts and prays for affirma¬ 
tive relief. 

ARGUMENT. 

The questions presented by the record in this case 
are these: 

I. Was there any contract between Dwight J. Par¬ 
tello, Sr. and the appellee Florence S. Partello, where¬ 
by the former, in consideration of the delivery to him 
of the deed to the farm in Iowa, agreed to devise to 
the latter premises No. 5 Iowa Circle, Washington, 
D. C., and its contents? 

II. If there was any such agreement, is the appel¬ 
lee Florence Partello, by reason of her suit in the 
courts of the State of Iowa, the averments made by 
her in her pleadings in that suit and by the evidence 
and the decree of the court therein, estopped in this 
action from asserting and establishing any claim or 
title to the property No. 5 Iowa Circle in Washing¬ 
ton and its contents? 

I. 

The appellee Florence S. Partello, failed to prove 
by sufficient evidence, that Mr, Partello, Sr. agreed to 
devise to her hy a codicil to his will, premises No. 5 
Iowa Circle, Washington, D. C., in consideration of 
the delivery to him hy Florence Partello, of the unre¬ 
corded deed to the farm property in Iowa, referred to 
in the evidence. 

In discussing this point, the following may be as¬ 
sumed : 
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(a) That Mrs. Florence Partello delivered to Mr. 
Partello, Sr. the deed to the Iowa farm, on January 
15, 1920 at the office of Mr. Buell in Chicago. 

(b) That Mr. Partello, Sr. duly executed the codicil 
dated January 15, 1920 and given in full on page 47 
of the record, wherein he not only devised to Florence 
Partello the farm in Iowa, but also the property in 
Washington which is the subject of the controversy 
here. 

(c) That by his codicil dated January 22, 1920 (p. 
13) he revoked the codicil executed by him in Chicago 
on January 15, 1920. 

(d) That by reason of the decree of the District 
Court of Palo Alto County, State of Iowa (affirmed by 
the appellate court of that state), rendered in the 
equity cause instituted by her in that court, wherein 
the appellants here, and the appellees the executors 
of the estate of Mr. Partello, Sr. were made parties 
and duly appeared, it has been judicially determined 
that Mr. Partello, Sr. agreed that, in consideration 
of the delivery to him of the unrecorded deed to the 
farm in Iowa, he would by codicil to his will, devise 
that property to Florence Partello, and that he ex¬ 
ecuted the codicil dated January 15, 1920 pursuant to 
that agreement which he subsequently breached by 
the execution of the codicil dated January 22, 1920. 

Admitting the facts just stated, did the evidence ad¬ 
duced by Florence Partello at the trial of this cause 
prove that as a part of the contract alleged by her in 
her suit in Iowa, and described and determined by the 
Court’s decree therein, and for the identical consid¬ 
eration named, Mr. Partello also agreed to devise to 
her the property in Washington? 
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The lips of Mr. Partello, Sr., being closed in death, 
his version of what took place at the time the codicil 
of January 15, 1920, was executed in Chicago, and his 
account of the reasons which actuated him in making it 
and including therein the property which it devises and 
bequeathes, could not be made known to the court. 

Therefore justice requires that evidence relied on 
by Florence Partello in this action against the execu¬ 
tors of the estate of Mr. Partello, to prove any con¬ 
tract on his part by the terms of which his property, 
after his death, is taken away from his children, should 
be cogent and convincing. 

Let us now scrutinize the evidence adduced by Flor¬ 
ence Partello in support of her claim to the Washing¬ 
ton property. 

This evidence consisted of the testimony of the four 
witnesses whose depositions were taken in Chicago. 

Two of these, Mrs. Jones and Mr. Ogden, witnessed 
the codicil of January 15, 1920, and related the circum¬ 
stances attending its execution. They did not refer to 
or mention any contract or agreement made by Mr. 
Partello, Sr., in connection therewith. On the con¬ 
trary, it appeared from their testimony that the tes¬ 
tator made the codicil because, actuated by his affec¬ 
tion for her, he wanted Mrs. Florence Partello taken 
care of, and he was anxious to have the matter accom¬ 
plished immediately, before any accident might hap¬ 
pen to prevent it. In this connection Mrs. Jones said 
(p. 48): 

‘‘He talked about Mrs. Partello, Jr., and said 
how much he thought of her, that she was a dear 
girl and he wanted her to be well taken care of.’’ 


And Mr. Ogden testified (p. 59): 

‘^Mr. Partello, Sr., said’^ (on the day the codicil 
was executed) ‘Hhat Mrs. Partello, Jr., was a very 
dear girl and that he was going to take care of her 
and make a codicil then and there giving Mrs. 
Partello, Jr., the farm property in Iowa and also 
some property in Washington. That he was anx¬ 
ious to do this for the reason that he had seen or 
had a narrow escape from some street accident; 
that he felt he was in feeble physical condition and 
he was apprehensive that something would hap¬ 
pen to him before he could get this done.’^ 

And he further testified that Mr. Partello did not at 
any time in his presence call upon Florence Partello 
to do anything. 

Another witness, Mr. Jamme (p. 61) narrated the 
circumstances relating to the finding of the deed to the 
Iowa farm. Nothing is said by him concerning any 
agreement. To what the remark which this witness 
testified Mr. Partello, Sr., made to Florence Partello 
(p. 61) viz: ‘‘Florence, you will never regret what you 
have done for me on this, in connection with this mat¬ 
ter,^’ relates, does not appear; it could not refer to any 
agreement concerning the deed, because nothing of 
that kind occurred until the next day, or at least until 
after the deed had been taken to Mr. BuelPs office. 
(Traxler, p. 49.) 

So far then as the testimony of these three witnesses 
is concerned, Mr. Partello made the codicil in ques¬ 
tion for reasons then in his mind which are common 
to any one about to make a will, and which did not take 
from him the legal privilege of later changing his in¬ 
tentions and revoking the codicil without subjecting 
his estate to any claim by the devisee named in the 
codicil so revoked. 


The remaining witness of the four referred to, Mr. 
Traxler, was the only one who mentioned any agree¬ 
ment at all, and we will now examine his testimony 
carefully, particularly with reference to the proceed¬ 
ings in the Iowa state court, and the testimony given 
by this witness in that case. 

Traxler, after describing the meeting between Mr. 
Partello, Sr., his daughter-in-law and Mr. Buell at the 
latter’s office on January 15, 1920, told of Mr. Par¬ 
tello’s desire to retain control of the Iowa farm dur¬ 
ing his lifetime, which impelled his request to Florence 
Partello to give him the deed; of the advice given to 
her by Mr. Buell, her attorney, not to give up the deed 
unless she were protected so that she actually would 
receive the farm beyond the shadow of a doubt; of 
Mr. Partello’s suggestion that this could be arranged 
by the execution of a codicil by him devising the farm 
to Florence Partello, which would be a happy solution 
of the matter and insure her title to the farm after his 
death, at the same time leaving control thereof in him 
during his life (p. 49). 

Traxler then testified to the disinclination of Flor¬ 
ence Partello to give up the deed for a codicil devising 
to her the farm only, and the willingness of Mr. Par¬ 
tello, in view of this attitude on her part, to include in 
the codicil his house in Washington and the furniture 
therein (p. 50). 

This witness also testified in the trial at Emmets- 
burg of the equity suit in the District Court of Palo 
Alto County, Iowa, to which reference has been made 
(p. 52). He there gave an account of the same con¬ 
ference in Mr. BuelPs office on January 15, 1920, and 
of the execution of the codicil; and these matters were 
clearer in his mind then, than when he was on the stand 
in the instant case (p. 54). 
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His testimony in the Iowa proceedings was, that 
Mr. Partello, having told Florence Partello that the 
deed to the farm was invalid because not recorded, said 
that he wanted any question as to its validity settled 
so that she would eventually have the property if the 
deed did not give it to her, and that thereupon Mr. 
Buell suggested a codicil giving her the farm, in con¬ 
sideration of her delivering the deed to Mr. Partello, 
to all of which the latter agreed. 

That (in response to the question ‘‘what occurred, 
if anything”) *‘Mr. Buell asked Mrs. Partello if she 
would be willing to accede to that, and she said she 
would be guided by what he said, that he was her 
counsellor and adviser in the matter, and if he said 
that would protect her interests she \vould agree to it.” 
Again asked ”what occurred,” he testified that Mr. 
Buell and Mr. Partello went into a conference room 
next to Mr. BuelPs office and called in a stenographer 
to whom they could dictate the codicil (p. 55). 

It will be observed that Traxler, testifying in the 
Iowa suit, said nothing about Mrs. Partello refusing 
to deliver the deed to Mr. Partello unless he included 
in the codicil more than the Iowa farm, although he 
was asked to tell ivhat oceurred. When interrogated 
by Counsel for appellants as to why, his memory being 
clearer at the time he was a witness in the Iowa trial, 
he recollected about the Washington property in giv¬ 
ing his testimony in the case at bar, and had not men¬ 
tioned it in the Iowa case, his explanation was, ‘ AVell, 
no questions were asked me at that time concerning 
the Washington property, and no question about the 
AVashington property was involved. I did not state 
anything that I did not think pertained entirely to the 
Iowa farm at that time.” 
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In other words, if Traxler is to he believed, then, 
although asked, in the Iowa trial, to tell what occurred 
at the very moment the terms of the agreement between 
Mr. Partello and Florence Partello were being dis¬ 
cussed in his presence, and although the witness was 
undertaking to relate what those terms were and what 
the consideration was for the surrender to Mr. Par¬ 
tello of the deed involved, giving his recollection of 
the statements made bv Mr. Partello who was dead 
and could not contradict the witness, Traxler purpose¬ 
ly concealed from the court in Iowa a part of the trans¬ 
action and agreement which occurred/^ of such im¬ 
portance as to form the basis for this present litiga¬ 
tion, and which concealment misled the Iowa court 
into entering a decree adjudging that the considera¬ 
tion for the surrender by Mrs. Partello of the deed to 
the Iowa farm was the devising to her of that farm 
alone by the codicil, and that she relied, in giving him 
the deed, solely on Mr. Partello’s agreement to devise 
to her the farm and nothing else (p. 71). 

We submit that the testimony of a witness guilty 
of such concealment, is worthv of little consideration 
by this court. 

But a better explanation of Traxler ^s failure to men¬ 
tion the Washington property when a witness in Iowa 
may, we think, be found. 

It is this: That whatever may have been said by Mr. 
Partello about the Washington house at the time of 
the execution of the codicil, if anything, its inclusion 
in the codicil was not a part of the consideration for 
the surrender of the deed to him. If it had been, un¬ 
questionably Traxler, before testifying in the Iowa 
suit, would have told Florence Partello’s counsel in 
that case about it, and they would certainly have in¬ 
corporated in the petition of their client appropriate 
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averments in respect thereof, for the executors and the 
heirs of Mr. Partello—all who could claim title to the 
Washington property—were parties to that action. 

But Traxler, when he testified in the case at bar, 
knew that Mrs. Partello was therein making claim to 
the Washington house based upon the same agreement 
concerning which he had testified at the trial in Iowa; 
and knowing also that Mr. Partello, Sr., and Mr. Buell 
were dead and could not contradict him, he worked in 
the details about the Washington house as having oc¬ 
curred before the parties went into the conference 
room to dictate the codicil (p. 50). 

We submit that Traxler’s story is unworthy of be¬ 
lief, and that the real reason he was silent as to the 
property in Washington when a witness in the Iowa 
litigation, was because no such agreement in respect 
thereof, as he narrated in his testimony in this case, 
ever occurred. 

This assertion is fortified by the following circum¬ 
stances : 

(1) From the testimony of all the witnesses two 
things stand out: 

(a) That at the time of the execution of the codicil, 
Mr. Partello wished to get possession of the deed to 
the farm; 

(b) That he wanted the matter so fixed that he would 
have the farm during his lifetime, and Florence Par¬ 
tello would get it after his death. 

That property—the farm—was the sole subject-mat 
ter of the controversy between himself and Mrs. Par¬ 
tello. This controversy was settled by the agreement 
to devise the farm in consideration of the surrender of 
the deed. Partello v. White, 197 Iowa, 24, 28, 32. 

(2) The inclusion in the codicil of the Washington 
property and that in Berlin, merely carried out the 
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wish of Mr. Partello expressed at the time of its exe¬ 
cution (but afterwards revoked), that Florence Par¬ 
tello, being his deceased son’s widow, should be well 
taken care of (p. 48, Jones; p. 59, Ogden). 

This is further evident from the language of the 
codicil itself (p. 47) which recites that “on account of 
the death of my dear son,” he devised and bequeathed 
the Washington house, and the contents thereof “here¬ 
tofore devised in said Will to my said son,” and which 
thus explains the reason for the disposition of this 
property. And also from the fact that the testator 
bequeathed to his daughter-in-law his household furni¬ 
ture and effects in the city of Berlin, Germany, “also 
heretofore devised in said Will to my said son,” the 
bequest of which last mentioned property, although 
alleged by Florence Partello in her answer by way of 
bill for affirmative relief to have been part of the con¬ 
sideration for the surrender by her of the deed in ques¬ 
tion (p. 32), is not mentioned by Traxler in his tes¬ 
timony, and is not proved by any witness or otherwise, 
to have formed any portion of any agreement or trans¬ 
action between Mr. Partello and Florence Partello. 

In contrast with the reason recited in the codicil for 
the disposition of the above properties, the testator 
devises the farm without stating any reason therefor. 

As this codicil was dictated by Mr. Buell, counsellor 
and adviser to the appellee, Florence Partello, and 
representing her interests at the time it was executed, 
it becomes the more important as a refutation of the 
testimony of Traxler, then a clerk in BuelPs office, 
concerning the Washington property; and any doubt 
arising from its language as to the fact that Mr. Par¬ 
tello included therein the Washington house, etc., as a 
voluntary gift to Mr. BuelPs client, should be resolved 
against her, the devisee thereunder. 
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From what has been thus far said, it is submitted 
that the evidence on behalf of the appellee, Florence 
Partello, in support of her claim to the property of the 
decedent here in Washington is too weak and unsatis¬ 
factory to establish her right thereto as against the 
appellants, that it fails altogether to prove her case, 
and that it does not measure up to that degree of cer¬ 
tainty which the equities of the case require; and that 
therefore the decree below should be reversed and 
the answer by way of bill for affirmative relief dis¬ 
missed for want of proof. 


II. 

APPELLEE, FLORENCE PARTELLO, IS ES¬ 
TOPPED FROM ASSERTING AND ESTAB¬ 
LISHING ANY CLAIM OR TITLE TO PREM¬ 
ISES NO. 5, IOWA CIRCLE, WASHINGTON, 
D. C., AND THE CONTENTS THEREOF DE¬ 
SCRIBED IN THE DECREE APPEALED 
FROM, BY REASON OF HER SUIT IN THE 
COURTS OF THE STATE OF IOWA, THE 
AVERMENTS MADE BY HER IN HER 
PLEADINGS IN THAT SUIT, AND BY THE 
EVIDENCE AND THE DECREE OF THE 
COURT THEREIN. 

In her amended and substituted petition in the suit 
in the District Court in Iowa, duly verified, Florence 
Partello thus states her claim to the farm property 
in that State: 

Prior to May 25, 1912, Mr. Partello, Sr., owned this 
farm, and on that date executed and delivered to his 
son, Dwight J. Partello, Jr., a warranty deed thereof 
which was never recorded. The son died January 11, 


1920, leaving a will, thereafter duly probated in Cook 
County, Illinois, giving to his wife, Florence Partello, 
all his property. At the time of his death he had pos¬ 
session of the deed by virtue of which he died seized 
and possessed of the farm which passed to his widow 
under his will (p. 62). 

Immediately after his death, his father, Dwight J. 
Partello, Sr., orally represented to Florence Partello 
that this deed was invalid because unrecorded, that 
he was desirous of fixing the title to the farm so that 
it would become hers, and that “Dwight J. Partello, 
Sr., thereupon orally agreed with this plaintiff that if 
the plaintiff would return to the said Dwight J. Par¬ 
tello, Sr., the said warranty deed to the said real estate 
hereinabove described, that he, the said Dwight J. 
Partello, Sr., would execute a codicil to his will, giving 
and bequeathing the said real estate herein above de¬ 
scribed, to this plaintiff.’’ Accordingly he did execute 
the codicil and reliance upon the said agreement 
of the said Dwight J. Partello, Sr., to so execute such 
a codicil to his will, giving and bequeathing the said 
real estate hereinabove described to this plaintiff, the 
plaintiff surrendered to the said Dwight J. Partello, 
Sr., the warranty deed to the said real estate.” That 
“the surrender of the said deed by this plaintiff to 
the said Dwight J. Partello, Sr., was in reliance upon 
and induced by the promise and agreement on the part 
of the said Dwight J. Partello, Sr., to execute the 
codicil to his will, giving and bequeathing the said real 
estate hereinabove described to this plaintiff” (p. 63). 

After obtaining possession of the deed, he pretended 
to revoke the codicil, which act constituted a violation 
of his agreement, and was therefore void. By reason 
of the premises she prayed that the agreement should 
be specifically enforced, that adverse claims to the 
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farm be barred, and that her title thereto be quieted 
(p. 64). 

After issue joined and a trial had, the Iowa court 
found as hereinabove set forth in the statement of this 
case, but on the point now under discussion, attention 
is invited to that court’s findings not only that Mr. 
Partello, Sr., orally agreed as alleged in her petition, 
and executed the codicil in conformity therewith, but 
that reliance on said agreement of the said Dwight 
J. Partello, Sr., to so execute such a codicil to his will 
giving and bequeathing the said real estate herein¬ 
above described to the plaintiff, and in reliamce upon 
the execution of the said codicil by the said Dwight J. 
Partello, Sr., so giving and bequeathing the said real 
estate hereinabove described to the plaintiff, the said 
plaintiff surrendered to the said Dwight J. Partello, 
Sr., the unrecorded warranty deed to the said real es¬ 
tate,” and that *'the consideration for the surrender 
of the said deed by this plaintiff to the said Dwight J. 
Partello, Sr., was the promise and agreement on the 
part of the said Dwdght J. Partello, Sr., to bequeath 
to her the title to said real property by a codicil to his 
will, so giving and bequeathing the sand real estate 
hereinabove described to the plaintiff.” (p. 71.) 

It is of course unnecessary to say that the only real 
estate described in the pleadings and decree in the 
Iowa proceedings was the Iowa farm. 

In the case at bar, Florence Partello thus states her 
claim to the Washington property in her answer by 
way of bill for affirmative relief. 

After making the same averments therein that she 
made in her petition in the Iowa suit as to the execu¬ 
tion and delivery of the Iowa farm deed (p. 31), she 
then alleges that Mr. Partello, Sr., entered into an 
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agreement with her whereby she would deliver to him 
the deed mentioned in consideration of his providing 
for her by will so that she should receive, upon his 
decease, ‘‘among other things,’^ the house at Iowa 
Circle, Washington, its contents, and his effects in 
Berlin. 

That on January 15, 1920, she, ^‘relying upon said 
promises of the said Dwight J. Partello, Sr.,” per¬ 
formed her obligations under the contract between 
them, and delivered to him the deed, and on the same 
date he executed the codicil in question. 

That after obtaining possession of the deed, he at¬ 
tempted to destroy and revoke the codicil, which act 
was in violation of his agreement and was wholly void, 
(p. 32.) 

The contract between Mr. Partello and Florence 
Partello relied on by her in the Iowa suit and in the 
present case, arose out of the same transaction. It is 
her contention that in the former action the basis of 
her claim to the farm formed a part only of the con¬ 
sideration for her surrender of the deed to Mr. Par¬ 
tello, and that in the instant case, another part of the 
consideration for the same act on her part is the basis 
of her claim to the Washington property. 

We respectfully submit that, having alleged and set 
forth in the Iowa suit, all the parties to case at bar 
being parties there,—what the agreement was between 
herself and Mr. Partello, Sr., and that the devise of 
the Iowa farm to her was the consideration for the 
surrender by her of the deed, and the thing to be done 
by Mr. Partello on ivhich she relied, and which induced 
her to deliver up the deed; and having obtained a de¬ 
cree finding as a fact that such was the agreement, and 
such the consideration and inducement, and her re- 
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liance thereon, she can not now be permitted to take 
an inconsistent position in the instant case, by as¬ 
serting that there was a different agreement and con¬ 
sideration, and that she surrendered the deed in re¬ 
liance upon alleged promises other than that set forth 
by her in Iowa, and judicially determined there as the 
consideration for the delivery of the deed to Mr. Par- 
tello. 

Appellants here contend that, if the contract between 
Mr. Partello and Florence Partello was as she asserts 
in the case at bar, it was her duty to allege it all in 
the Iowa case, for it arose out of one transaction; and 
that a decree by the Iowa court adjudicating the entire 
contract, if it included the Washington property as 
she now claims it did, would have been res adjudicata 
as to such contract and with respect to that 
property, and would have afforded her ample 
relief by declaring that the appellees, the execu¬ 
tors of Mr. Partello’s estate, held title to the 
Washington house as trustees for Florence Partello, 
and that it was impressed with a trust in her favor, 
notwithstanding it was not situated within the juris¬ 
diction of the court. Such a decree in the Iowa case 
if the court there had made it, would have bound 
the executors personally as they were before that court 
and had appeared and submitted to its jurisdiction. 
And such a decree also would have been entitled to 
full faith and credit in any suit brought here to en¬ 
force it, in case the executors had refused to execute 
it by conveyance to Florence Partello. The effect of 
a decree of a court of one State with respect to real 
estate situated in another State where the court has 
jurisdiction of the parties to and the subject-matter of 
the cause, has been the subject of judicial determina¬ 
tion in this court and in the Supreme Court of the 
United States. 
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In Stone v. Fowlkes, 29 App. D. C., 379, 383, this 
court held that the courts of this District had jurisdic¬ 
tion to declare and enforce a trust affecting title to land 
in Maryland through power over the person of the de¬ 
fendant in the case, and affirmed a decree declaring 
the legal title to such land subject to a trust in favor 
of the complainant. 

In Falls V. Easton, 214 U. S. 1 (also reported in 23 
L. R. A. N. S. 924, with an exhaustive note on the sub¬ 
ject), the Supreme Court while holding that the de¬ 
cree of a court in one State could not operate to trans¬ 
fer the title to land situated in another State, never¬ 
theless announced the doctrine that such a decree 
would be binding on the person of the title holder, sub¬ 
ject to enforcement by contempt, attachment or se¬ 
questration; and that if such person were therein or¬ 
dered to execute a deed, and did so though under the co¬ 
ercion of the decree, the transfer of the title would 
be good; and further, that the decree would be con¬ 
clusive with respect to the subject-matter of the suit 
in which it was rendered. 

Said the Court after referring to certain state legis¬ 
lation relating to the subject: 

“But this legislation does not affect the doctrine 
which we have expressed, which rests, as we have 
said, on the well recognized principle that, when 
the subject-matter of a suit in a court of equity 
is within another state or country, but the parties 
within the jurisdiction of the court, the suit may 
be maintained and remedies granted which may 
directly affect and operate upon the person of the 
defendant, and not upon the subject-matter, al¬ 
though the subject-matter is referred to in the de¬ 
cree, and the defendant is ordered to do or refrain 
from certain acts toward it, and it is thus ulti- 
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mately but indirectly affected by the relief 
granted. In such case, the decree is not of itself 
legal title, nor does it transfer the legal title. It 
must be executed by the party, and obedience is 
compelled by proceedings in the nature of con¬ 
tempt, attachment or sequestration. On the other 
hand, where the suit is strictly local, the subject- 
matter is specific property, and the relief when 
granted, is such that it must act directly upon the 
subject-matter, and not upon the person of the 
defendant, the jurisdiction must be exercised in 
the state where the subject is situated. 3 Pom. 
Eq. Jur. Sec. 1317, 1318, and notes. 

And in Dull v. Blackman, 169 U. S. 243, 246, the 
Supreme Court, while recognizing that litigation in 
regard to the title to land belongs to the courts of the 
State where the land is situated, said: 

Although, if all the parties interested in the 
land were brought personally before a court of 
another state, its decree would be conclusive upon 
them, and thus in effect, determine the title. 

From the authorities just cited, it is clear that, if the 
contract between Florence Partello and Mr. Partello, 
Sr., had included an agreement on his part to devise 
the Washington property to her as a portion of the 
consideration on which she relied to induce her to de¬ 
liver to him the deed to the Iowa farm, and that the 
incorporation of the devise of the Washington house 
in the codicil involved was not merely an act of gener¬ 
osity revocable at his pleasure, equity and good con¬ 
science required her to allege and prove if she could, 
in the Iowa suit, the whole contract, and not conceal 
any part of it. By alleging that she relied on Mr. Par¬ 
tello’s promise to devise to her the Iowa farm as the 
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consideration and inducement for the surrender to him 
of the deed thereto, she, in effect, averred, and led the 
parties before the Iowa court, interested in and hav¬ 
ing title to both the farm and the house in Washing¬ 
ton, to believe, and the court itself to believe and ju¬ 
dicially determine, that that was the entire contract 
and sole consideration, and that she relied on nothing 
else and claimed no other property in Mr. Partello^s 
estate than the Iowa farm. 

The mere fact that in the Iowa suit the farm prop¬ 
erty only was involved is no justification for her con¬ 
duct in not referring to the Washington house as in¬ 
cluded in the contract for the surrender of the deed, 
and thereby misleading the court and the parties be¬ 
fore it. Even in the proceedings below involving only 
the Washington property, she alleges that she sur¬ 
rendered the deed in consideration of the devise of 
that property, ‘‘among other things’’ (p. 32). 

The position, therefore, that she now takes in the 
instant case, that the devise to her of the Iowa farm 
was not the sole consideration for the delivery of the 
deed to Mr. Partello, is inconsistent with the position 
taken by her in the Iowa litigation between the same 
parties, the same transaction being there involved. 

Such being the case, she is estopped in the case at 
bar from maintaining such inconsistent position, and 
her claim to the Washington property. 

This rule of estoppel is clearly stated in 

Norfolk and West. Ry. Co. v. Consol. Turnpike 
Co., Ill Va. 131, 136, 

where it was held that it is well settled that a litigant 
will be estopped in a subsequent judicial proceeding 
from taking a position in conflict with a position taken 
by him in a former judicial proceeding, which latter 
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position is to the prejudice of the adverse party, where 
the parties are the same and the same questions are 
involved. 

The rule is thus announced in 16 Cyc. 799, 800: 

‘‘A claim made or position taken in a former 
judicial proceeding will estop the party to make 
an inconsistent claim or to take a conflicting posi¬ 
tion in a subsequent action or judicial proceeding 
to the prejudice of the adverse party, where the 
parties are the same and the same questions are 
involved. ’ ’ 

Suppose the Washington property had constituted 
the entire residuary estate of Mr. Partello, Sr. As the 
construction by the Court below of the clause in his 
codicil of January 22, 1920, devising his residuary es¬ 
tate—whether it was valid or not—was the object of 
the original bill in these proceedings, would the execu¬ 
tors have filed such a bill if Florence Partello’s pres¬ 
ent claim as to what her agreement with Mr. Partello 
was, had been alleged by her and determined in her 
favor in the Iowa suit ? Manifestly not. But the posi¬ 
tion taken by her in the Iowa case as to the agreement 
would have justified their filing of the original bill here 
for it clearly would have led them to believe that the 
Washington house formed no part of such agreement. 

That the inconsistent position taken by Florence 
Partello in the case at bar is prejudicial to ‘‘the ad¬ 
verse party’’—the appellants—need not be argued, as 
the decree below deprives them of the property here 
to which they would otherwise have title. 

The Supreme Court of the United States has held 
that where the parties are the same, the legal effect of 
a former judgment as a bar to pending action is not 
impaired because the subject-matter of the second suit 
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is different, provided the second suit involves the same 
title and depends upon the same question. 

City of Aurora v. West, 7 Wall. 82. 

Here, while the same title was not involved as that in 
the Iowa suit, the same contract was through which she 
claims title. Appellee Florence Partello could in that 
suit have had the entire contract between Mr. Partello 
and herself, as claimed by her in the instant case, con- 
clusivelv determined there. Her failure to do so bars 
and estops her from now asserting it is different from 
w’hat she asserted it was in that proceeding. 

Stockton V. Ford, 18 How. (U. S.) 148. 

And see also Smith vs. Law, W. L. R. Vol. 54, p. 7, 
decided by this Court Dec. 7, 1925, and cases therein 
cited. 

The Supreme Court has also decided that ‘‘where a 
party gives a reason for his conduct and decision as to 
anything involved in a controversy he cannot, after 
litigation has begun, change his ground, and put his 
conduct upon another and different consideration. He 
is not permitted thus to mend his hold. He is estopped 
from doing it by a settled principle of law.^’ 

Ohio and Miss. Ry. Co. v. McCarthy, 96 U. S. 

258. 

In the Iowa litigation Florence Partello gave as a rea¬ 
son for returning to Mr. Partello the Iowa farm deed, 
his promise to devise that farm to her—and alleged 
that she relied on that promise. We submit that she 
is estopped from asserting in this proceeding, that her 
reason for returning the same deed was another prom¬ 
ise of Mr. Partello made at the same time and part of 
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the same transaction involved in the Iowa suit, and 
that she relied on such other promise when she re¬ 
turned the deed. 

The rule of estoppel invoked when applied to this 
case, is analogous to the well-settled rule of law that 
a party cannot split an entire cause of action and 
bring separate suits for different parts of the same 
entire demand, and that a judgment in a suit for a part 
of such an entire claim estops the plaintiff from main¬ 
taining another action for the residue of the demand. 

Sincell v. Davis, 24 App. D. C. 218. 

Tribby v. O^Neal, 39 App. D. C. 467, 470. 

Beard v. U. S., 96 U. S. 430, 432. 

In conclusion, we urge that (1). The real reason 
why no claim to the Washington property was made 
by Florence Partello in the proceedings in Iowa, was 
because that property formed no part of the consid¬ 
eration or inducement for the return by her to Mr. Par¬ 
tello, Sr., of the deed to the Iowa farm. 

(2). The evidence in the instant case offered by 
Florence Partello to prove that the Washington prop¬ 
erty was a part of such consideration is not convinc¬ 
ing, is wholly insuflScient for that purpose, and is 
worthy of little if any consideration in view of the tes¬ 
timony in the Iowa suit of the same and only witness 
(Traxler), who testified in this proceeding as to that 
matter, giving his recollection of the statements with 
respect thereto of Mr. Partello, Sr., who was dead, and 
who, at the time of the transaction in question was in 
feeble physical condition, was not represented by his 
own counsel, and had to depend, for the drafting of 
the codicil involved, and the furnishing of witnesses 
thereto, upon the services of Florence Partello’s coun- 
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sel and adviser, who, at the time Traxler testified also 
was dead. 

And further, because the alleged agreement between 
Florence Partello and Mr. Partello, Sr., was oral and 
provable only by the recollection of the one witness 
who said he heard it, his recollection should be care¬ 
fully examined, and being so examined in the light of 
his testimony in the Iowa suit should be discarded as 
unreliable. 

(3). In any event the appellee, Florence Partello is 
estopped by her conduct, and the position taken by her 
in the litigation instituted by her in the courts in Iowa, 
from asserting and maintaining any claim to the prop¬ 
erty in Washington involved in the case at bar. 

For these, and all the reasons hereinabove set forth, 
and upon the authorities cited in support thereof, we 
respectfully submit that the decree appealed from was 
wrong and erroneous, and that it should be reversed 
and the Court below directed to dismiss that part of 
the answer of the appellee, Florence Partello, which is 
by way of bill for affirmative relief. 

Charles L. Frailey, 

Attorney for Appellants, 
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By the decree below from which the pending appeal 
is taken (R., p. 43), it was adjudged that Flora B. 
Thompson and George W. White, executors under the 
will of Dwight J. Partello, deceased, and appellees in 
this Court, hold title to the premises known as No. 5 
Iowa Circle, Washington, D. C., and to the hunting 
case gold watch, and the three stone diamond ring, 
referred to in the statement of facts contained in 
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the brief for appellants, as trustees for the appellee, 
Florence Shipley Partello, and that said executors also 
hold the accrued rentals from said premises as trus¬ 
tees for the said Florence Shipley Partello. By said 
decree the executors were ordered and directed to exe¬ 
cute all such instruments as might be necessary to vest 
the absolute and fee simple title, as the case may be, 
to the aforesaid properties in the said Florence Shipley 
Partello, and to pay over to her the net rentals accrued 
from Xo. 5 Iowa Circle since the death of Dwight J. 
Partello, Sr. 

In other words, by the decree below, these appel¬ 
lees, executors under Mr. Partello’s will, hold the naked 
legal title, as trustees for the appellee, Florence Shipley 
Partello, and by reason of the appeal perfected by the 
appellants, Carita Partello Von Horst and Adeline S. 
Abell, these appellees have become merely stake¬ 
holders, with no duty other than to hold and preserve 
the properties hereinabove described and transfer, as¬ 
sign, convey and pay over the same subject to the final 
decree in this case. 

Acordingly, since their position is that of mere 
stakeholders, these appellMdB are advised that they 
are under no obligation to file any argument in this 
Court, but they deem it proper to say that the con¬ 
tentions asserted by counsel for the appellants are, in 
substance, those for which counsel for these appellees 
contended in the Court below. 

Respectfully submitted, 

Stanton C. Peelle, 

C. F. R. Ogilby, 

Attorneys for Flora B. Thompson and George 
W. White, Executors under the will of Dwight^ 
J. Partello, Decease^Appellees, 




^■rvg IPT 



r 


/iPPF.AI^ 
i 1 - it O 





0 1926 


In TPpu 


.■v>t 


.;■ t • 


L' V-; 


*j> *. 


JT ^ 

f 


CHattrt of Apftpalo,it0trm of Colnnffftd 


October Term, 1925 


No 4393 


Carita Partello Von Horst and Adeline S. Abell, 

Appellants, 

vs. 

Flora B. Thompson and George W. White, Executors 
under the Will of Dwight J. Partello, deceased, 
and Florence Shipley Partello, Appellees, 


BRIEF FOR APPELLEE, 
FLORENCE SHIPLEY PARTELLO. 


Good, Child, Bobb & Westcott, 
Frank J. Hogan, 

Edmund L. Jones, 

Attorneys for Appellee, 
Florence Shipley Partello, 


Press ov Bybok S. Adams, Washimqton, D. 0. 






CONTENTS. 


SUBJECT INDEX. 

I. STATEMENT OF THE CASE 


Page 
. . 1-6 


II. ARGUMENT.6-34 

Evidence offered by Appellee, Florence 
Partello, fully proved contract with Mr. 
Partello, Sr. whereby he agreed to devise 

Washington property to her .6-14 

Appellee, Florence Partello, is not estopped 
from asserting and maintaining her claim 
to the property here involved.14-34 

III. CONCLUSION. 34 


INDEX TO AUTHORITIES. 

Aurora v. West, 7 Wall. 82. 20 

Baird v. Jacobus, 113 la. 194, 84 N. E. 1062. 15 

Berry v. Littlefield, Alvord & Co., 54 App. D. C. 

195 197 .31-32 

Brown v. Sutton, 129 U. S. 238 . 15 

Columbia National Sand Dredging Co. v. Morton, 

28 App. D. C. 288; 7 L. R. A. (N. S.) 114. 20 

Dalby v. Maxfield, 244 Ill. 214; 91 N. E. 420.... 15 

Drury v. Gorrell, 44 App. D. C. 518.28-29 

Dull V. Blackman, 169 U. S. 243, 246 . 23 

Falls V. Eaton, 215 U. S. 1. 24 

Faunce v. Woods, et al, 55 App. D. C. 330... .15, 32-33 
Gorham Company v. United Engineering Contract¬ 
ing Co., 95 N. E. 805; 202 N. Y. 342 . 19 

Howe V. Watson, et al, 179 Mass. 30 . 15 

Johnson v. Hubbell, et al, 10 N. J. Eq. 332 . 15 

Kastell V. Hillman, et al, 53 N. J. Eq. 49. 15 

Kean v. Rogers (Iowa), 118 N. W. 515, 517. 19 

Metzger v. Morley, 197 Ill. 208; 64 N. E. 280.... 33 




















INDEX (Continued). 


11 


Page 

Norfolk & Western Ry. Co. v. Consolidated Turn¬ 
pike Co., Ill Va. 131, 136. 33 

Ohio & Miss. Ky. Co. v. McCarthy, 96 U. S. 258.. 20 

Orton V. Smith, 59 U. S. 263 (18 Howard). 25 

Partello v. White, 197 Iowa 24; 196 N. W. 719. .16,19 

Posey V. Hanson, 10 App. D. C. 406 . 30 

Kuppiii V. McLachlaii, 122 Iowa 343; 98 N. W. 153 18 

Sincell v. Davis, 24 App. D. C. 218 . 27 

Smith V. Law, 54 W. L. R. 7. 20 

State V. Gramm, 7 Wyo. 329; 52 Pac. 533; 40 L. R. 


A. 690 . 33 

Stockton V. Ford, 18 How. (U. S.) 148 . 20 

Taske v. Dillberner, 70 Neb. 544; 98 N. W. 57.... 15 

Title & Document Restoration Co. v. Kerrigan, 

88 Pac. (Cal.) 356, 359 .‘^...17-18 

Tribby v. O’Neil, 39 App. D. C. 469 .21-22 

White V. Glover, 123 N. Y. S. 482, 484; 138 App. 

Div. 797 . 19 

Whitnev v. Hay. 181 U. S. 77. 15 

Whitoirv. Whiten, 179 Ill. 32; 53 N. E. 722 . 15 

Witty V. Campbell, 44 N. Y. 410. 33 


REFERENCE BOOKS. 


1 Corpus Juris 1107. 26 

34 Corpus Juris 823 . 21 

34 Corpus Juris 828 .23-24 

16 Cyc. 799, 800 . 33 

32 Cvc. 1346 . 17 

40 Cyc. 1063, 1065 . 15 





















Qlourt of Siotrirt of (Columbia 

October Term, 1925 


No 4393 


Carita Partello Von Horst and Adeline S. Abell, 

Appellants y 
vs. 

Flora B. Thompson and George W. White, Executors 
under the Will of Dwight J. Partello, deceased, 
and Florence Shipley Partello, Appellees. 


BRIEF ON BEHALF OF FLORENCE SHIPLEY 

PARTELLO, APPELLEE. 


STATEMENT OF THE CASE 

The Appellees, Flora B. Thompson and George W. 
White, Executors under the Last Will of Dwight J. 
Partello, deceased, filed a Bill in Equity in the Su¬ 
preme Court of the District of Columbia in which the 
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Appellants, Carita Parfello Von Ilorst and Adeline S, 
Abell and the Appellee, Florence Partello, were made 
parties defendant. 

Dwight J. Partello, a resident of Washington, Dis¬ 
trict of Columbia, died August 13, 1920. Mr. Partello 
had three children, Dwight J. Partello, Jr., who pre¬ 
deceased him, and who was the husband of the Ap- 
])ellee, Florence Partello, and two daughters, the Ap¬ 
pellants, Carita Partello Von Horst and Adeline S. 
Abell. 

The will of ^Ir. Partello, Sr., dated January 31, 
1918, and an alleged codicil thereto dated January 22, 
1920, were duly admitted to probate on October 12, 
1920. 

Thereafter the Appellant, Carita Partello Von 
Horst, filed a caveat against said will and codicil. 
Thereafter a settlement was reached and the caveat 
withdrawn. The settlement agreement set forth in 
the record at pp. 15-19 provides, among other things: 

“The Executors, by their counsel, shall with all 
reasonable promptness prepare and file in the Su¬ 
preme Court of the District of Columbia, holding 
an Equity Court, a suit for the construction of the 
residuary clause contained in the aforesaid codi¬ 
cil, and also for the construction of such other 
language in the will or codicil which they may 
deem necessary or proper to be construed by the 
Court and shall make appropriate presentation 
thereof to the Court, to the end that the decree of 
the said Court may be secured, construing the 
aforesaid residuary clause and such other provi¬ 
sions of the will as may be presented by the Execu¬ 
tors for construction.” 

This suit followed. In the bill it is alleged (R. p. 
4) that counsel for the Appellee, Florence Partello, 


had asserted to the plaintiffs informally a claim of the 
said Florence Partello to real estate in the City of 
Washington known as No. 5 Iowa Circle and the con¬ 
tents of said house left by the will of Dwight J. Par¬ 
tello to his son, Dwight J. Partello, Jr., and also cer¬ 
tain household furniture and personal effects in the 
City of Berlin, Germany, also given by the Will of 
Dwight J. Partello to his son, Dwight J. Partello, Jr. 

The bill concludes with a prayer for process re¬ 
quiring the defendants to appear and answer, and 
also prays, among other things, that the Court enter a 
decree determining that the Appellee, Florence Par¬ 
tello, has no right or claim whatever in or to the Iowa 
Circle house, or any personal or household effects of 
the said Dwight J. Partello, deceased. (R. p. 5.) 

The Appellee, Florence Partello, answered said bill 
(R. pp. 29-35) and set up her agreement with Partello, 
Sr., whereby upon consideration of her delivering to 
him the deed by which in 1912 Partello, Sr., had con¬ 
veyed, in fee simple, to Partello, Jr., a certain farm 
in Palo Alto County, Iowa, Partello, Sr., agreed to 
and did make a codicil to his Will on the 15th day of 
January, 1920, devising to her said farm and the 
property in the City of Washington, known as No. 5 
Iowa Circle, the contents thereof and his household 
furniture and personal effects in the City of Berlin, 
Germany. Her answer avers that in violation of said 
agreement Partello, Sr., attempted to revoke said codi¬ 
cil of January 15, 1920, by a new codicil to his will 
dated January 22,1920. 

Appellee Florence Partello prayed affirmative relief 
(R. pp. 34-35). Appellants Van Horst and Abell, and 
Appellees Thompson and White by answers put in 
issue the contract alleged and opposed the granting of 
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the relief sought. After trial, the Court below (Mr. 
Justice Hitz) on May 4, 1925, entered final decree (R. 
p. 43) whereby it is decreed that Florence Partello is 
entitled in fee to the real estate known as No. 5 Iowa 
Circle and to such of the contents of said house be¬ 
queathed to Dwight J. Partello, Jr., by Partello, Sr., 
as were in the i)ossession of the Executors, together 
with the net rentals which had accrued from said prem¬ 
ises since the death of Partello, Sr. The decree directs 
the Executors to execute and deliver to Florence Ship- 
ley Partello any and all deeds, bills of sale, or other 
instruments in writing necessary to effectively carry 
out the provisions of said decree. 

From that decree this appeal was taken. 

One of the parties to the contract entered into in 
(diicago, Illinois, between Partello, Sr., and his daugh¬ 
ter-in-law, Florence Partello, being dead, the law pre¬ 
cluded the survivor, appellee here,' from testifying. 
Code, D. C., Sec. 10G4. But the contract was clearly 
proved by the combined testimony of the witnesses 
Jones (K. pp. 4G-48), Traxler (R. pp. 48-59), Ogden 
(R. pp. 59-Gl), Jamme (R. p. Gl), and the contempo¬ 
raneously made documentary evidence consisting of 
the definitely proved codicil executed by Partello, Sr., 
January 15, 1920 (R. p. 47), for which act he received 
deliverv from Florence Partello of the deed he so 
anxiously sought to have (R. pp. Gl; 59, Ogden; 51, 
Traxler). So, too, without contradiction or attempted 
explanation there was proved that act, now deter¬ 
mined to have been fraudulent by three courts (the 
Court below, the District and Supreme Courts of 
Iowa), whereby Partello, Sr., attempted the destruc¬ 
tion of the January 15, 1920, codicil, seven days after 
he had executed it, and the substitution of a very sub- 
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stantially different codicil. If, as appellants argue 
here, he was moved by his love and affection for and 
his benevolent disposition toward Florence Partello 
to make the codicil of January 15, 1920, there is totally 
lacking any explanation of the cooling of this affection 
and the disappearance of this disposition during the 
ensuing period of seven days. On the other hand the 
attempted destruction of the January 15th codicil and 
the substitution of that of January 22nd under the 
terms of which Florence Partello was deprived of two- 
thirds of the Iowa farm property and of all of the 
Washington property, is entirely consistent with a 
fraudulent determination to deprive Florence Partello 
of the consideration which Partello, Sr., had reluct¬ 
antly agreed to on January 15, 1920, in order to obtain 
ownership of the Iowa farm property for his natural 
life. 

As it will be necessary to discuss hereinafter the 
conclusive testimony supporting the fact-findings upon 
which rests the decree here appealed, and that testi¬ 
mony is so brief and is so specifically referred to on 
the pages of the record above specified, we shall not 
extend this division of our br.ef by summarizations 
of it. 

Abandoning all of the other points upon which they 
relied in the Court below, appellants here urge re¬ 
versal of the decree appealed upon only two grounds, 
namely, first, that the contract relied upon by appellee, 
Florence Partello, was not established because the evi¬ 
dence which clearly and definitely proved the same 
is, they say, unworthy of belief; second, that appellee, 
Florence Partello, is estopped to maintain her claim 
to the property involved in this suit because of alle¬ 
gations set up by her attorneys in her unsigned and 
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unsworn petition in the District Court in Iowa wliere 
there was asserted her right to property located in 
that State. 

AVe shall discuss these two points in the order pre¬ 
sented by appellants and discussed in their brief. 

ARGUMENT 

I. 

Dwight J. PartellOy Sr., executed a codicil to his ivill 
on the 15th day of January, 1290, pursuant to a con¬ 
tract with Appellee, Florence Partello, his so}Fs 
widoiv, ivherehy she delivered to him the deed to the 
Iowa farm in consideration of his devising to her hy a 
codicil to his will the said Iowa farm, the premises 
hnown as No. 5 Iowa Circle, Washington, D. C., and 
the contents of said house. 

Dwight J. Partello, Jr., died in Chicago on January 
11,1920. He devised and bequeathed all of his property 
to his wife, the Appellee, Florence Partello. (R. p. 
64.) His father arrived in Chicago for the funeral the 
following afternoon and was met by the witness, Louis 
T. Jamme, who had been a close personal friend of 
Partello, Jr. Before Partello, Sr., and Jamme left the 
railroad station, Mr. Partello asked the witness if he 
knew where his son Dwight kept his papers and whether 
Dwight had the deed for the farm in Iowa. He was 
anxious to find it and wanted Jamme to help him. It 
seemed to be on his mind constantly. He was anxious 
to get possession of the deed. Partello, Sr., discussed 
constantlv with the witness about the deed and wanted 
to locate it the afternoon of the funeral. The after¬ 
noon of the funeral and before Jamme and Partello, 
Sr., went back to the hotel, they came down to the 
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office of Partello, Jr., to search for the deed. The next 
day the search was continued and the deed found in 
the safe deposit box of Partello, Jr. (R. p. 61.) 

Dean Lake Traxler, an entirely disinterested wit- 
ness, testified that in 1920 he was a law clerk in the 
office of Charles C. Buell and Dayton Ogden, in Chi¬ 
cago, Illinois; that Buell and Ogden had been attor¬ 
neys for Partello, Jr., and had charge of the probat¬ 
ing of his Estate. He remembers that Partello, Sr., 
and Mrs. Partello, Jr., were in Mr. BuelPs office on the 
14th and 15th of January. He had never met them 
before that time. On the morning of the 14th Mr. Par¬ 
tello, Sr., inquired of Mr. Buell and Mrs. Partello, Jr., 
if they had any idea where to find the deed to the Iowa 
farm. The next day, January 15th, Mrs. Partello, Jr., 
and Mr. Partello, Sr., again called at Mr. BuelPs office 
and there was considerable discussion about the deed, 
it having been found sometime between the day before 
and that day. Mr. Partello expressed his great desire 
to retain personal control of the Iowa farm and gave 
certain reasons therefor, and asked Mrs. Partello to 
give him back the deed so that he could have undis¬ 
puted possession of the farm until his death. He said 
the deed had not been recorded and that that was one 
reason why Mrs. Partello, Jr., should give it up with¬ 
out hesitation, as she would find difficulty in establish¬ 
ing her title to the land by reason of the deed. After 
Mr. Parted, Sr., had explained his reasons for holding 
the deed, Mrs. Partello, Jr., still did not want to give 
it up and asked ^Ir. Buell if she should do so, and was 
advised by Mr. Buell not to do so unless she was pro¬ 
tected, so that she actually would receive the Iowa 
farm, beyond the shadow of a doubt. It was then 
suggested that Mr. Partello make a codicil to his will 
devising the farm to Mrs. Partello, Jr. Mrs. Partello 
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then stated that she did not feel like giving up the deed 
for just a codicil which would give her the farm and 
^Ir. Buell advised her that there was no reason why 
she should do so if she did not want to. Mr. Partello, 
Sr., then said that if she would give him back the deed 
to the farm and let him have that property for his life 
he would make a codicil to his will not only devising 
her the farm, but also the house which he owned in 
Washington, D. C., and the furniture in it which he 
stated was of considerable value, so that when he died 
she would not only get the Iowa farm but also the 
house and furniture in Washington. Mr. Partello 
stated at the same time that he had expected this prop¬ 
erty to go to his son Dwight and now that he was dead, 
if Mrs. Partello would humor him by letting him have 
the farm while he lived he would, by this codicil, give 
her the farm and the Washington house which would 
have been given to his son had he lived. (R. p. 50.) 

Mrs. Partello then asked Mr. Buell if she would be 
protected by such a codicil, and would be sure to re¬ 
ceive the Iowa farm and the Washington house if such 
a codicil was made In consideration of her giving up 
the deed to the Iowa farm. She was advised by Mr. 
Buell that she would be protected by that agreement 
if she was willing to do it. Mr. Partello then said 
that he would be extremely glad to make such a codicil. 
A stenographer was called in and Mr. Partello started 
to dictate the codicil but he appeared to have some diffi¬ 
culty finding the correct legal phraseology and Mr. 
Buell consented to dictate the codicil for him. After 
the execution of the codicil Mr. Buell showed it to Mrs. 
Partello and said that it was drawn in accordance with 
the agreement and asked her to read it to see if it was 
satisfactory to her. Mrs. Partello read the codicil and 
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said that it was satisfactory. Mr. Partello, Sr., then 
asked for the deed to the Iowa farm which Mr. Buell 
still had in his possession and he give it to Mrs. Par¬ 
tello, Jr., and told her that it was up to her; that if 
she was satisfied with the agreement that had been 
made, lie wanted her to give the deed to Mr. Partello 
herself. Mrs. Partello then handed the deed to Mr. 
Partello. (R. pp. 48-51.) 

Mrs. Alice C. Jones, a witness to the codicil of Jan¬ 
uary 15, 1920, and the stenographer to whom it was 
dictated, testified as to its execution her recollection 
of such part of the conversation as she heard, and said 
“But Mr. Partello could not have talked about the 
deed without talking about Mrs. Partello at the same 
time.’’ (R. p. 48.) 

Mr. Dayton Ogden, Mr. Buell’s law partner, who 
was a witness to the codicil of January 15, 1920, tes¬ 
tified to its execution. He stated that he was not pres¬ 
ent when the codicil was dictated, but had some conver¬ 
sation with Mr. Partello, Sr., while the codicil was be¬ 
ing typed. After the codicil was executed Mr. Buell 
said to Mrs. Partello that Mr. Partello had executed 
the codicil and handed her the deed to the Iowa prop¬ 
erty and told her that she might give it to Mr. Partello, 
Sr. (R. p. GO.) 

A most casual reading of the testimony in this case 
indicates that there can be no doubt as to the agree¬ 
ment made in Chicago, January 15, 1920. There is no 
evidence of any kind offered in opposition to the testi¬ 
mony of ]\[rs. Alice C. Jones concerning the making 
of the codicil, and counsel for appellants admit that 
such codicil was actually executed. While Mr. Day- 
ton Ogden does not testify concerning any contract of 
which he had personal knowledge, his testimony show- 


10 


ing tliat during the earlier stages of the negotiations 
he liad not been present, he does testify to conditions 
which in the light of the testimony of other witnesses 
indicates the fulfillment of the contract, and which 
could hardly be interpreted in anv other manner. Mr. 
Ogden testified: 


“Upon the execution of the codicil Mr. Buell, 
Mr. i^artello, Sr., and witness went into an adjoin¬ 
ing office. Mrs. Partello, Jr., was there, and Air. 
Buell said to Airs. Partello that Air. Partello had 
executed the codicil and handed her the deed to 
the Iowa property, and told her she might give 
it to Air. Partello, Sr. * * * Airs. Partello, 

Jr., handed it to Mr. Partello, Sr., and witness 
does not recall anything that was said at that 
time.” (R., p. 59, 60.) 

If there was no contract what connection could 
there have been between the execution of the codicil 
and the delivery of the deed; whv was it not delivered 
to Air. Partello, Sr., the day before when it was dis¬ 
covered? The testimony of Air. Ogden just quoted is 
to the effect that Air. Buell stated to her before the de¬ 
livery of the deed that the codicil had been executed, 
and then told her she could deliver the deed. And we 
are expected to believe that there was no relationship 
between the execution of the codicil and such delivery, 
or that a part of the codicil only constituted consid¬ 
eration for the delivery of the deed. 

The testimony of Air. Dean Lake Traxler, when 
tested by the actions of the parties, is conclusive of the 
facts. Air. Traxler is a lawyer, who at the time of the 
execution of the codicil was about twenty-seven years 
of age, and was employed as a law clerk in the office 
of Buell & Ogden. He had absolutely no interest in 
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any of the parties to the suit, and none whatever in 
its outcome. He was not even the personal friend of 
any of the parties. (R. pp. 48-49.) He was a man of 
trained mind and sufficient experience to be able to un¬ 
derstand the purport of the action of the parties to 
the transaction in Mr. Buell’s office. It would be im¬ 
possible to find a witness in a position better suited to 
unbiased testimony. And yet counsel for appellants 
seriously affirm that he was willing to perjure himself 
in support of appellee’s position in this case. 

He testified that Florence Partello was reluctant to 
deliver the deed upon Mr. Partello’s agreement to 
make a codicil whereby she was to receive the farm, 
and that thereupon Mr. Partello said he would be will¬ 
ing to bequeath to her also his house in Washington 
and his furniture ‘‘if Mrs. Partello would humor him 
by letting him have the farm while he lived.” (R. 
p. 50.) 

Counsel make much of the fact that Mr. Traxler did 
not include in his testimony in the Iowa suit, state¬ 
ment that the Washington property was part of the 
consideration for the execution of the codicil. The 
Iowa suit was one to quiet title to the Iowa farm. Mr. 
Traxler was a lawyer who knew that only the title to 
the Iowa farm was involved in that suit, and that it 
could not affect title to the Washington property. He 
fully explains this in his testimony. 

But the action of Dwight J. Partello, Sr., as shown 
in this record is far stronger evidence of the terms of 
the contract than any testimony which was given. 
Counsel for appellants admit the actual execution of 
the codicil of January 15, 1920. (Appellants’ Brief, 
p. 17.) The codicil thus admitted provides: 
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“On account of the death of my dear son, 
Dwight J. Partello, Jr., on January 11, 1920, I 
liereby give, devise and bequeath to the beloved 
wife of my said son, Florence Shipley Partello, 
the house and lot owned by me in Washington, 
1). C., known and described as Xo. 5 Iowa (^ircle, 
the legal description of said land being Lot thirty- 
eight (38) Square two hundred forty-one (241) 
in the City of Washington, and the contents of 
said house heretofore devised in said will to my 
said son, Dwight J. Partello, Jr.; also my house¬ 
hold furniture and personal effects at present in 
the City of Berlin, Germany, Europe, also here¬ 
tofore devised in said will to mv said son. 

“I also give, devise and be(jueath to my said 
daughter-in-law, Florence Shipley Partello,” (fol¬ 
lowed by description of Iowa farm). (R. p. 47.) 

It is clear from the wording of the codicil itself that 
that the devise of the Washington property was not a 
mere afterthought or a thing thrown in. It takes the 
most prominent place in the provisions of the codicil, 
and if any after thought existed, it could far more 
easily be so construed as to the farm, which he 
devises. 

But the strongest argument may be found in his 
subsequent action and the actual situation of the two 
parties. Just one week after Partello, Sr., executed 
the codicil referred to, he executed another codicil in 
which he attempts to entirely change the distribution 
of his estate, placing the Washington property in his 
residuary estate, no part of which goes to appellee, 
P3orence Partello. There is nothing in the record to 
explain such a complete change in the attitude of the 
testator to this appellee. If, as appellants seek to 
show, this gift of the Washington property was a 
mere gratuity because of his affection for Florence 
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Partello, and not a part of the consideration for the 
delivery of the deed, is it not strange that within one 
week his feeling had so completely changed that he 
not only wished to take back his gift of the Washing¬ 
ton property but two-thirds of the Iowa farm as well? 
Certainly there is nothing in the record to shov/ any 
cause for such a complete change of attitude. 

Is there not a far more reasonable explanation in 
the events of the 15th of January, 1920? 

Florence Partello had in her possession a deed to 
the Iowa farm, which had been actually delivered by 
Partello, Sr., to his son. (R. p. 51.) His son had by 
his will left everything to his widow. (R. p. 64.) A 
codicil to the will of Partello, Sr., giving to his daugh¬ 
ter-in-law this property at his death meant far less to 
her than the immediate possession of that farm, which 
was her right under her husband’s will; and even if 
she had understood that it would be necessary to bring 
suit to establish title, there was promise of compara¬ 
tively quick action and early result, and she would 
not be required to await her father-in-law’s death. 
It is unreasonable to believe that she would volun¬ 
tarily give up that property for another’s life time 
for a promise that when that other died she would get 
back that property and no more. What then was the 
real consideration for the delivery of the deed to 
Partello, Sr.? There can be but one answer. It was 
his promise to add to her property the Washington 
premises and certain personal property. By deliver¬ 
ing the deed and awaiting his death, she could have 
not only the Iowa farm to which she was immediately 
entitled, but the Washington property as well, and in 
addition thereto, as she doubtless had the right to 
believe, valuable contents of the house and personal 
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effects in Berlin. The facts and the action of Partello, 
Sr., speak for themselves. He did what he had to do 
to acquire the deed, however distasteful it might have 
been to him, using expressions of affection for her as a 
cover and aid to the securing of the deed, hoping to 
be able to nullify that act by his later codicil. 

In appellants’ brief it is suggested that the codicil 
by reference to the death of Partello, Jr., in the para¬ 
graph devising the Washington property indicated 
that that devise was upon the basis of the testator’s 
personal consideration for his daughter-in-law, and 
the latter paragraph alone the consideration for the 
return of the deed. But the very terms of the codicil 
deny that position. For the devise of the farm opens 
with the words ‘‘I also give” immediately placing it 
upon the same basis as the devise in the first para¬ 
graph, and it is, of course, further emphatically de¬ 
nied by his attempt to execute a second codicil one 
week later. 

We submit that clearly right and unescapable is the 
conclusion of the Court below that there was a valid 
agreement between Partello, Sr., and Florence Par¬ 
tello providing for the delivery to the former of the 
deed to the Iowa farm, upon the execution by him of a 
codicil devising to the latter the premises known as 
No. 5 Iowa Circle, Washington, D. C., and the con¬ 
tents thereof. 

II. 

Appellee, Florence Shipley Partello, is not estopped 
from asserting and establishing her claim in this suit 
by reason of her suit in the Courts of the State of 
Iowa, 

There is a general rule of law that a person may 
make a valid contract to dispose of his property by 
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will in a particular way, and such contract will be en- 
forcible, if the usual essentials for making a valid 
contract are present, including a valid consideration, 
and that even though the contract is verbal, it will not 
be barred under the Statute of Frauds after the con¬ 
sideration has been paid. 40 Cyc. 1063, 1065. 

Verbal contracts to dispose of property by will have 
been upheld by the Supreme Court of the United 
States in the cases of Brown v. Sutton, 129 U. S. 238 
and Whitney v. Hay, 181 U. S. 77. This Court in the 
case of Faiince v. Woods, et aL, 55 App. D. C. 330 rec¬ 
ognizes the validity of such contracts and that when 
the necessary elements to establish a valid contract 
are properly proved, they will be enforced. 

In the case of Baird v. Jacobus, 113 Iowa, 194; 84 
N. E. 1062, the Court said: 

‘‘A promise or agreement to make a will in an¬ 
other’s favor is valid, and may be enforced. All- 
bright V. Hannah, 103 Iowa 98; 72 N. W. 421. If 
it is for the transfer of an interest in lands, it is 
taken out of the statute of frauds by the payment 
of a consideration.” 

See also Dalby v. Maxfield, 244 Ill. 214; 91 N. 

E. 420. 

Whiton V. Whiton, 179 Ill. 32; 53 N. E. 722. 

Taske v. Dillberner, 70 Neb. 544, 98 N. W. 57. 

Johnson v. Hubbell et al, 10 N. J. Eq. 332. 

Kastell V. Hillman et al, 53 N. J. Eq. 49. 

Howe V. Watson et al, 179 Mass. 30. 

In the instant case the agreement has been proven 
and the fulfillment of the agreement by the appellee, 
Florence Partello, when she delivered to Partello, Sr., 
the deed to the Iowa farm, has also been shown. She 
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is, therefore, entitled to take title to the Washington 
property under the terms of such agreement. 

But appellants by their brief attempt to show that 
Florence Partello is barred from maintaining her 
action in this Court because of the case heretofore de¬ 
cided in the State of Iowa, in which the title of the 
Iowa property was determined. (Partello v. Whiief 
197 Iowa 24; 196 N. W. 719). Counsel for appellants 
in his brief assumes that the suit in Iowa was for the 
purpose of determining the terms of the contract be¬ 
tween Partello, Sr., and Florence Partello. Such was 
not the case. That suit involved only the title to the 
Iowa farm, and was in the form of a bill to quiet 
title; and it was only sought to establish the contract 
for the purpose of determining the ownership of that 
farm. 

The prayer of the bill is as follows: 

‘‘Wherefore plaintiff prays that the said con¬ 
tract with the said Dwight J. Partello, Sr., be 
specifically enforced. That all the claimed right, 
title and interest of the defendants in and to the 
said real estate hereinabove described be can¬ 
celled, barred and foreclosed and held for naught. 
That plaintiff’s title to said real estate herein¬ 
above described, to wit: The West half of the 
Southeast Quarter of Section nine (9), Tow- 
ship ninety-five (95) North, Range thirty-two (32) 
West of the Fifth P. M., Palo Alto County, Iowa, 
he quieted in the plaintiff, and that the defendants 
and each of them be forever barred and estopped 
and enjoined from asserting any right, title or 
claim adverse to the plaintiff in and to the said 
real estate.” (R. p. 64.) 

However the prayer may be varied in its form, and 
by whatever means the relief may be sought, the goal 


17 


is plain. It is the establishment of the title to the 
Iowa farm in Florence Partello. In other words, 
whatever the action may have been called, it must be 
classified as a suit to quiet title. 

Now, it can hardly be questioned that the jurisdic¬ 
tion in a suit to quiet title depends upon the situs of 
the property. The only property located in Palo Alto 
County, Iowa, where this suit was filed, was the Iowa 
farm. 

In 32 Cyc. 1346, where suits to quiet title are dis¬ 
cussed, it is said: 

“The venue of the action is determined by the 
situation of the premises, and not by the residence 
of the party. The process or notice should ac¬ 
curately describe the property and state in gen¬ 
eral terms the nature and extent of plaintiff’s 
claim. A suit to quiet title being in rem, and the 
court having jurisdiction of the subject matter 
of the suit, jurisdiction of defendant may be ac¬ 
quired by any reasonable method of imparting 
notice provided by the statute, such as publica¬ 
tion, or personal service outside the state.” 

In Title & Document Restoration Co, v. Kerrigan, 
88 Pac. (Cal.) 356, at 359, it is said: 

“While in the exercise of its inherent equity 
jurisdiction a court of chancery acts only in per¬ 
sonam, it is no doubt competent for the legisla¬ 
ture, so far as the constitutional provision regard¬ 
ing due process of law is concerned, to confer 
upon courts of equity a jurisdiction which shall 
as to property situate within that state, operate 
upon it in some way other than by merely directing 
the defendants to do or refrain from doing some 
act concerning the property. The state has power 
to enact statutes under which the interests of per- 
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sons in property within the state shall be affected 
so far as the property alone is concerned, and the 
action to quiet title, although originally under the 
old chancery practice merely a personal action 
against the defendant, may by statute be so ex¬ 
tended as to permit the court to bind the interest 
of the defendant in the property, ev^en though such 
defendant may not have been personally served 
with process within the state. Arndt v. Griggs, 134 
U. S. 316.” 

This the Iowa legislature has done, and the courts 
of Iowa have held that such an action to quiet title is 
an action in rem. See Ruppin v, McLachlan, 122 Iowa 
343; 98 N. W. 153, where the Supreme Court of that 
state said: 

^‘It is not questioned that the action brought 
by the widow, Rebecca Ruppin, in the District 
Court of Johnson County, to quiet her title to the 
property in controversyy ds against the claims of 
th is plaintiffy was hrought in the proper court, and 
that the court had jurisdiction of the subject mat¬ 
tery for the property was situated in that county. 
The proceeding being in rem, (Italics ours) juris¬ 
diction could be acquired by publication of notice, 
as authorized by statutory provisions then in 
force, now found in Section 3534 of the present 
Code. Carness v. Mitchell, 82 Iowa 601; 48 N. W. 
941; Knudson v. Litchfield, 87 Iowa 111, 54 N. W. 
199; Arndt v. Griggs, 134 U. S. 316; 10 Sup. Ct. 
557; 33 L. ed. 918.” 

This last case cited by the Iowa Supreme Court 
shows clearly that in such a case the main thing neces¬ 
sary to establish jurisdiction is the location of the 
property within the jurisdiction of the court. In that 
case, the Supreme Court of the United States holds 
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that the court can acquire jurisdiction to quiet title 
by constructive service against non-resident defen¬ 
dants by publication where the statutes of the State 
provide for and allow such mode of service in such 
cases, which establishes the status of such a suit as 
an action in rem. 

See also Kean v, Rogers (Iowa) 118 N. W. 515, 517, 
where the Supreme Court of Iowa says: 

^‘Strictly speaking, an ‘action in rem’ is one 
taken directly against property and in w^hich jur¬ 
isdiction of the persons opposing claimant is not 
essential to the granting of the relief sought.” 

And the highest court of the State of New York 
puts the matter very clearly when it says in Gorham 
Company ih United Engineering and Contracting Co,, 
95 N. E. 805, 807, 202 N. Y. 342: 

“Such a proceeding (a proceeding in rent) as 
its name implies is prosecuted against a ‘thing’ 
instead of a person. The court acquires juris¬ 
diction by possession of the subject matter rather 
than on service of process on some person.” 

See also White v, Glover, 123 N. Y. Supp., 482, 484, 
138 App. Div. 797. 

Why was the suit of Part ell o v. White, reported in 
197 Iowa 24, brought in that state? Solely, because 
the courts of that state alone had jurisdiction of the 
action. It would have been quite as simple and easy a 
method to bring action where the defendants could be 
found, since Florence Partello was a resident of neither 
jurisdiction, but an action in rem could only 
be filed within the jurisdiction of the situs of the 
property, as shown by the cases above cited. And the 
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District Court of Palo Alto County, could not take 
jurisdiction of a suit to quiet title to lands situated in 
Washington, D. C. The fact that the prayer also asked 
that the contract between Partello, Sr., and Florence 
Partello be enforced was incidental to the main relief 
sought, i. e.—the establishment of the title—and indi¬ 
cated the course through which her title came. Since, 
therefore, the courts of Iowa could not take jurisdic¬ 
tion of a suit to establish the title to property in Wash¬ 
ington, D. C., the decree of the Iowa court cannot be 
pleaded as rc.s ad judicata in the Washington case. 

It should be here noted that in none of the cases cited 
by appellants (See City of Aurora i\ Wesf^ 7 Wall. 82; 
Stockton V. Ford, 18 How. (U. S.) 148; Smith v. Laiv, 
W. L. R., Vol. 54, p. 7; Ohio and Mississippi Railway 
Co, V. McCarthy, 96 U. S. 258) is there any question of 
the jurisdiction first invoked to determine the ques¬ 
tions involved in the second suit which is set up res ad- 
judicata. 

The case of Columbia National Sand Dredging Co, 
V, Morton, 28 App. D. C. 288; 7 L. R. A. (N. S.) 114; 
is directly in point. This was a suit to enjoin acts of 
continuing trespass on land in the state of Maryland. 
Here the principal point involved was the title to the 
land. In that case this Court said: 

‘Ht is to the principal question involved in any 
case that we look to determine whether the action 
be local or transitory in its nature. If the prin¬ 
cipal fact carry with it the idea of some certain 
place, for example, relates to land, it is local, and 
the action must be maintained in the place where 
it is situated.’’ 

It will be noted that the cases cited in the opinion just 
quoted in which the jurisdiction of the court was main- 
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tained because primarily the case is based upon a con¬ 
tract, are cases in which the defendants resided within 
the jurisdiction of the court, and the court therefore 
had power to compel compliance with its decree. 

The general rule of law is that a judgment is not a 
bar to the litigation of any demand or cause of action 
which, from the nature of the case, the form of action 
or the character of the pleadings could not be adjudi¬ 
cated in the former suit. 34 C. J. 823. This rule notes 
the distinction between those cases in which it has been 
held that a single cause may not be split into several 
causes of action and those cases which involve the same 
parties, but where there is a distinction in the nature 
of the case itself. 

This court has sustained the rule just stated in the 
case of Trihhy v. 0*Neil, 39 App. D. C. 469. In that 
case a judgment was recovered, and in enforcing the 
judgment, a piano was taken from, the home of the 
judgment debtor which was the property of the appel¬ 
lee therein. Appellee then brought a suit for trial of 
right of property, which resulted in judgment in her 
favor. Thereafter, she brought the suit upon which 
this appeal was taken for damages for the unlawful 
and malicious seizure and detention of the piano. Ap¬ 
pellant in the court below pleaded the bar of the former 
judgment. The Court held that the remedy sought in 
the second suit could not have been secured in the first, 
and said: 

“It is a familiar rule that one cause of action 
cannot be split up and sued upon in several suits. 
The test, ive think, is whether the remedies pur¬ 
sued in two or more suits could have been included 
in one. (Italics ours.) Appellee could not have 
proceeded in trover, where she could have recov- 
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ei ed the value of the piano, and then have brought 
an action in trespass to receive vindictive dam¬ 
ages, because she could have recovered both in 
trespass. For the same reason, it will not be 
urged that she could have been compelled to adopt 
replevin, and lose her right to vindictive dam¬ 
ages. The judgment in one suit ivill he a bar to 
another suit otdg when a remedy exists which in¬ 
sures the same relief sought in the two separate 
actions.'* (Italics ours.) 

Clearly this distinction applies in the case at bar. 
The suit in Iowa was a suit to quiet title permitting 
substituted service, which places it within the class of 
actions in rem. The relief sought in that case was a 
declaration of title by decree of the court in the appel¬ 
lee Florence Partello. The court in loAva had no juris¬ 
diction to quiet the title in the premises located in the 
District of Columbia, even if appellee had asked it. 

The defendants were not residents of Iowa, and 
they could not he personally served. A suit in rem 
only was available to appellee, and personal appear¬ 
ance by the defendants did not change the nature of 
the suit; nor would the court of Iowa have had juris¬ 
diction to enforce a decree in personam affecting the 
title to property in Washington. 

If this had been primarily a suit to enforce a con¬ 
tract, it would have been impossible to bring it in Iowa, 
since that would have required personal service, and 
yet it was entirely within her right to establish her 
title there. The decree itself, as entered in the Dis¬ 
trict Court, demonstrates the character of the suit. 
While the findings recite the contract, the order of 
court is as follows: 

^‘It is therefore found, ordered, adjudged and 
decreed that the plaintiff is the absolute and un- 
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qualified owner in fee simple of the West half 
(W%) of the Southeast quarter (SEi/4) of Section 
nine (9), Township ninety-five (95) North, Range 
thirty-two (32) West of the Fifth P. M., Palo 
Alto County, Iowa, that the defendants have and 
would have no claim, interest, right or title there¬ 
in or thereto, and plaintiff’s title as an absolute 
fee simple title is hereby found, established, con¬ 
firmed and decreed, and title in and to said prem¬ 
ises is hereby quieted in the plaintiff against any 
and all claims, right, title or interest of the de¬ 
fendants (Italics ours), and each of them, and all 
persons claiming by, through or under them and 
each of them, are forever barred and estopped and 
enjoined from asserting or claiming any right, 
title or interest adverse to the plaitniff in and to 
the said real estate.” (R. p. 72.) 

And the decision of the Supreme Court is—‘‘The de¬ 
cree was right and it is affirmed.” (196 N. W. 719, 
724.) 

It is true that the appellants came into the Iowa court 
and submitted themselves to its jurisdiction after the 
suit was filed so that had the case involved the Wash¬ 
ington property, and been in form an action in per¬ 
sonam and not in rem, the decree might have been 
binding upon the appellants under the decision in Dull 
V. Blackman, 169 U. S. 243, 246, cited in appellant’s 
brief; but can it be maintained that because the ap¬ 
pellants personally submitted themselves to the court, 
the appellee was bound to change the character of her 
action and to pursue a remedy other than that which 
was sought by her original bill. The doctrine in Didl 
V. Blackman, supra, has no application to the Iowa 
suit and is not available in the instant case. 

Corpus Juris covers this point in Vol. 34 at page 
828, where we find: 
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‘‘But the rule against splitting causes of action 
cannot be applied unless the two claims separately 
sued on were both parts of one and the same cause 
of action, equally available for purposes of suit 
at the time of the first action and equally within 
th e scope and purview of that action.*^ (Italics 
ours.) 

Since personal service could not have rno(]e 

upon appellants, all being out of the jurisdiction, an 
action in equity purely to enforce the contract was not 
“equally available for the purpose of such suit at the 
time of the first action.” In fact it was impossible. 

An examination of the cases in which it has been 
maintained that a decree in the courts of one state will 
be sustained as between the parties where it affects 
real estate in another state, discloses the fact that the 
defendants affected by the decree were residents of 
the jurisdiction of the suit, and the court therefore had 
not only jurisdiction to enter a decree, but jurisdiction 
to enforce it. Where the parties enter appearance in 
a specific cause, but are not residents of the jurisdic¬ 
tion, the court has no power to enforce the decree, ex¬ 
cept to the extent that the subject matter is within the 
jurisdiction. Surely the doctrine of res adjudicata 
will not be extended to include such injustice; and that 
it is not the intention of our courts to extend this doc¬ 
trine is indicated by the case of Falls v. Eaton, cited by 
appellants as 214 U. S. 1, the correct citation of which 
is 215 U. S. 1. In the quotation by appellants, it is 
shown that the decree in such a case cannot transfer 
the title, but can only act as it compels transfer by 
the defendants—saying “It must be executed by the 
party and obedience is compelled by proceedings in the 
nature of contempt, attachment or sequestration.” 
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Contempt is a proceeding against the person of the 
defendant, which requires his presence in the juris¬ 
diction of the court; attachment and sequestration re¬ 
quire the presence of the property of the defendant 
within the jurisdiction of the court, none of which 
means of enforcement is possible in such a case as the 
one at bar. 

There is no remedy open to the plaintitf in the Iowa 
suit which would be decisive of the titles to the prop¬ 
erty in Iowa and in the District of Columbia, because 
affording the same or effective remedies in both cases. 

The futility of the attempts of Iowa to settle the 
title of the property in Washington is apparent, and 
the following statement of the Supreme Court of the 
United States in the case of Orton v. Smithy 59 U. S. 
(18 How.) 263, is in point: 

decree on a bill of peace which does not put 
an end to litigation is a mere brutum fulmen. 
Unless the court can make a decree which it could 
executey it is a sufficient reason for refusing to 
take cognizance of the case/^ (Italics ours.) 

Since the court of Iowa could have refused to take 
jurisdiction upon this ground, it can hardly be said 
that the appellee was bound to ask it to take jurisdic¬ 
tion before she sought relief in a court where juris¬ 
diction was in the first instance unquestionable, as in 
case the proceeding in the District of Columbia had 
preceded the suit in Iowa. 

The other cases cited by the appellants in support 
of the proposition that the Iowa suit acted as a bar 
to the bringing of this cause in the Supreme Court of 
the District of Columbia are of an entirely different 
nature from the instant case, and confirm the point 
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above made, for in each case there was an attempt to 
bring action upon two parts of the same account, 
where personal service was required and had, and 
where the court in the jurisdiction invoked had power 
to enforce its findings. 

1 C. J. 1107 states the object of the rule against the 
splitting of causes as follows: 

“The object of the rule is to prevent repeated 
litigation between the same parties in regard to 
the same subject in controvers}"; to protect de¬ 
fendant from unnecessary vexation; and to avoid 
the costs and expenses incident to numerous 
suits.” 

Having the above rule in mind, the Court will re¬ 
member that this suit was not primarily instituted by 
the Appellee, Florence Partello. By the settlement' 
agreement (R. p. 18), the Executors were required to 
file this suit and the process of the Supreme Court of 
the District of Columbia was invoked for the purpose 
of bringing the Appellee, Florence Partello, before that 
Court in order that she might set up her claim. In 
response to said process she appeared by counsel, 
fully answered the bill of the Executors, and then by 
way of bill for affirmative relief set up her claim. 
This is not a case where the Appellants may invoke 
the rule against splitting causes of action in order that 
they may be protected from unnecessary vexation and 
numerous suits. This suit is of their own making; 
they invited the Appellee, Florence Partello, into 
Court in order that she might set up her claim, and 
now that she has set it up successfully they ask this 
Court to say that she had no right to assert the claim 
which they themselves invited. 
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This Court, in the case of Sincell v. Davis, 24 App. 
D. C. 218, has recognized that the rule against split¬ 
ting causes of action has no application where it is 
consented to by the defendant. In the case at Bar 
the Appellants not only consented to the suit being 
brought, but it was brought at their instance in order 
that their rights to the residuary clause of their 
father’s Will might be determined. 

If Florence Partello had included the Washington 
property in her Iowa suit, resulting in a decree in her 
favor, would that have ended litigation between the 
parties! Not if Mrs. Partello ever expected to have 
the benefit of the Washington property, for as before 
noted, there would be no means of enforcing the de¬ 
cree except through the courts of the District of Co¬ 
lumbia, A decree in the courts of Iowa is not notice 
to persons dealing with property in Washington of 
the findings therein, and if she depended upon such 
decree to establish her rights, without recourse to the 
courts of the District of Columbia, she would have 
great difficulty in maintaining her title. This is ad¬ 
mitted in appellants’ brief (p. 29), where it is said: 
‘‘And such a decree also would have been entitled to 
full faith and credit in a suit brought here to enforce 
it, in case the Executors had refused to execute it by 
conveyance to Florence Partello.” This rule is not 
intended to protect the defendant at the expense of 
the plaintiff, except where the plaintiff has neglected 
a duty which if performed would have left defendant 
in a more favorable position. By the action of the 
appellee, Florence Partello, the appellants lost noth¬ 
ing which they were entitled to have, and to maintain 
that the decree in Iowa was res ad judicata, as de¬ 
manded by appellants, would result in gross injustice 
to appellee, Florence Partello. 
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It will be further noted by an examination of the 
record that the position taken by Florence Partello in 
her Iowa suit is not inconsistent with that taken by her 
in the case at bar. She still insists in this case, as she 
did in that, that Partello, Sr., agreed to make a codicil 
giving to her the Iowa property if she would deliver 
to him the deed which she had in her possession. He 
did make such a promise. That he also promised to 
give her the Washington property was beside the ques¬ 
tion in that case, although the exchange of the codicil, 
including the provision covering the Washington 
property, for the deed, which was proven in that case, 
is a clear demonstration of that contract. Appellants 
in their brief say: 

‘‘That the inconsistent position taken by Flor¬ 
ence S. Partello in the case at bar is prejudicial to 
‘the adverse party,’—the appellants—need not be 
argued, as the decree below deprives them of the 
property here to which they would otherwise have 
title.” 

The absurdity of such a position is apparent on its 
face. It means that appellants maintain that the rule 
is meant to protect persons in securing title to prop¬ 
erty to which they are not legally entitled, but which 
they wish to secure by means of the application of this 
rule. Such is not the purpose of the rule, and it will 
not be maintained to such unjust ends. This question 
is rather fully discussed in the case of Drury v. Gor- 
rell, 44 App. D. C. 518. In that case the plaintiff had 
set out in his bankruptcy proceeding, the claims which 
constituted his assets, without naming the claim in¬ 
volved in this suit. The defendant set that fact up as 
an estoppel against him. In connection with the claim 
therein asserted, the court said: 
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‘‘The argument does not convince and is 
founded upon a misconception of the doctrine it¬ 
self. The estoppel in pais operates when a per¬ 
son either by his language or conduct, or both, 
misleads or induces another to alter or change his 
position in some respect or influences his conduct 
in such a way so that it would work an injustice 
to the latter, if the former were permitted there¬ 
after to show that the language used or conduct 
exhibited by him were untrue or misleading. 
Sturm V. Baker, 150 U. S. 322; 37 L. ed. 1098; 14 
Sup. Ct. Kep. 99.’’ 

Precisely this situation is present in the instant case. 
The action of appellee, Florence Partello did not in¬ 
fluence the actions of the appellants, mislead them or 
cause them to change their position to their disadvan¬ 
tage in any respect. 

This suit was brought for the benefit of Appellants, 
not to work an injustice on them. The codicil of Janu¬ 
ary 22, 1920, provided that the residuum of Mr. Par¬ 
tello’s estate should be distributed to such objects of 
charity as his Executor’s might select. (R. p. 14.) 
Appellants knew that if they could get the Court to de¬ 
clare this residuary clause invalid, then the entire 
residuary estate would fall to them as the heirs of Mr. 
Partello; otherwise, they would get no portion of it, 
and it was for this reason that the settlement agree¬ 
ment provided for the institution of this suit. (R. p. 
18.) The decree of June 27, 1924 (R. pp. 41-43) shows 
that the lower court declared the residuary clause in¬ 
valid and therefore instead of working a hardship on 
Appellants, this case has resulted in a very material 
advantage to them. 

And we maintain that in any event the statements 
made by appellee in her pleadings in Iowa could not 
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establish an estoppel in this case. We cite Poseys v. 
Hanson, 10 App. D. C. 406. This was an action of 
ejectment brought by heirs at law of Andrew Hanson 
against his widow to recover possession of a part of 
certain parcels of land in the city of Washington. A 
bill in equity had therefore been filed, praying parti¬ 
tion of the premises, and on March 5, 1895, an order 
was entered in that suit staying further proceedings to 
await the result of this action of ejectment. The last 
assignment of error in this ease related in part to the 
effect of a paragraph in the answer of Julia Hanson 
to the bill in equity, which was offered in evidence 
against her. The court charged that the evidence had 
been offered as an admission that there were no heirs 
of Andrew Hanson, deceased. The court said: 

‘‘The record does not show that the answer of 
the defendant, from which the plaintiff read a 
paragraph, had been signed or sworn to by her, 
but assuming that it had been sworn to by her as 
“true to the best of her knowledge and belief’’ as 
is the practice, it was admissible as an admission 
merely. It could not operate as an estoppel, and 
it would have been error to give the instruction to 
that effect asked by the plaintiff. Buzzard v, 
Houston, 77 Tex. 436, 445; 1 Horton Ev., Sec. 838; 
1 Greenleaf Ev., Sec. 204.” 

The petition in the Iowa case, which was neither 
signed nor sworn by appellee, Florence Partello, was 
merely the statement of her attorneys (R. p. 64) of her 
claim in so far as it related to the suit to quiet title to 
the Iowa farm. 

It is settled that statements or admissions made in 
a pleading not under oath, nor signed by the party, are 
not evidence in that or in any other case against the 
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party. That such is the law in this jurisdiction is no 
longer open to question in view of this Court’s decision 
in Berry v. Littlefield, Alvord S Co., 54 App. D. C. 195, 
197, where the Court said: 

‘‘Many times it has been decided that a state¬ 
ment or admission made by an attorney in one case 
is not binding on his client in another, unless the 
client expressly authorized the admission, or rati¬ 
fied it after it had been made. In denying that 
admissions made in a bill in one suit might be 
introduced in evidence in a subsequent suit, the 
Supreme Court of the United States said: 

“ ‘The parties to that suit were different, and 
the petition and answer are signed by counsel, 
and not by the parties, and cannot be resorted to 
for admissions of the respective parties.’ Combs 
V. Hodge, 62 U. S. (21 How.) 397, 404, 16 L. Ed. 
115. 

“Love, against whom the admissions were of¬ 
fered, was a party to the earlier and later suits, 
but other parties were different. To the same ef¬ 
fect is Delaware County Commissioners v. Die- 
bold, etc., Co., 133 U. S. 473, 486, 487, 10 Sup. Ct. 
399, 33 L. Ed. 674. 

“In the Circuit Court of Appeals for the Ninth 
Circuit it was ruled that, while a pleading, sworn 
to by a party, is competent evidence against him 
in another suit, it is clear that such a pleading, not 
under oath, nor signed by the party, is not evi¬ 
dence of any fact material to the party’s cause. 
Maine Northwestern Development Co. v. North¬ 
western Commercial Co., 240 Fed. 583, 588, 153 
C. C. A. 387. As bearing on the same point, con¬ 
sult Creal v. Gallup, 231 Fed. 96, 99, 145 C. C. A. 
284; Wilkins v. Stidger, 22 Cal. 232, 239, 83 Am. 
Dec. 64; Saunders v. McCarthy, 90 Mass. (8 Allen) 
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42, 45; Farr v. Rouillard, 172 Mass. 303, 52 N. E. 
443; Isabelle v. Iron Co., 57 Mich. 120, 23 N. W. 
613; Weisbrod v. C. & N. W. Ry. Co., 20 Wis. 442; 
Vogel V. Osborne & Co., 32 Minn. 167, 20 N. W. 
129 .^’ 

We are sure that appellants’ counsel will agree, 
despite the silence of the record, that the pleadings in 
the Iowa suit were put in evidence below over objec¬ 
tion and exception, as to each pleading, duly presented 
to the Court by us. Irrespective of the fact that the 
statement of the evidence does not show these objec¬ 
tions and exceptions, it is settled by this Court that 
there will be considered on an appeal in an equity case 
only such evidence as was admissible without regard 
to objections and exceptions respecting the same. In 
the very late case of Faunce v, Woods, 55 App. D. C. 
330, decided May 4, 1925, this Court, speaking by Mr. 
Justice Van Orsdel, said (p. 331): 

“It will be observed that the only testimony of 
a meeting of the minds, of a direct positive agree¬ 
ment between the parties, is given by the plaintiff 
herself. She was an incompetent witness to testify 
to the contract, and while her testimony was not 
objected to, this is a proceeding in equity, tried to 
the court below, and reviewable in this court on 
both questions of law and fact. It will be pre¬ 
sumed that the learned trial justice, in entering 
his decree, considered only the competent evidence 
that had been adduced, whether objections were 
interposed or not. Certainly this court, reviewing 
a proceeding of this sort, and before assuming to 
direct a decree below, will carefully scrutinize the 
evidence, and reject that which has been improp¬ 
erly admitted, whether over objection and excep¬ 
tion or not. 
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‘We will, therefore, not only assume that plain- 
titf’s evidence respecting the making of the alleged 
contract was not considered by the court below, 
but we will refuse to consider it here.’’ 

A reference to appellants’ brief (pp. 25-26) will dis¬ 
close that great dependence is put upon the allegations 
of the petition filed by Florence Partello’s attorneys 
in the Iowa suit. The above dec'sions of this Court 
deprive appellants of aid from any allegations found 
in the pleadings in that suit. 

However, regardless of the foregoing, it is obvious 
that the Iowa suit was one in rem and had nothing 
whatever to do with the Washington property; it was 
not involved. This record only shows certain portions 
of the testimony of the witness Traxler given in the 
Iowa suit. It is silent as to what Mrs. Partello or other 
witnesses testified to with regard to her contract with 
Mr. Partello made on the 15th day of January, 1920. 
We respectfully submit, therefore, that there is noth¬ 
ing before this Court which shows that the position 
taken by Mrs. Partello in the Iowa case was inconsis¬ 
tent with her position in this case. 

Hence the citation by appellants of Norfolk and 
Western Railway‘ Company v. Consol. Turnpike Co., 
Ill Va. 131, 136 and 16 Cyc. 799 and 800 is not to the 
point, especially in view of the line of cases which holds 
that if the positions taken are not necessarily incon¬ 
sistent, the party will not be estopped thereby. See 
Metzger v. Morley, 197 Ill. 208, 64 N. E. 280; Witty v. 
Campbell, 44 N. Y. 410; State v. Gramm, 7 Wyo. 329, 
52 Pac. 533, 40 L. R. A. 690. 

The devise of both pieces of property constituted 
the consideration for the delivery of the deed, but 
after the execution of the contract it was not necessary 
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for appellee on all occasions and at all times to talk 
about both pieces of property in order to maintain her 
title thereto. 

CONCLUSION 

In. concjpsion we respectfully submit; 

Hi. ^hat ^e evidence in this case clearly establishes 
that^he devise of the Washington property constituted 
a part of the consideration for the delivery of the deed 
tg the Iowa farm to Partello, Sr., by Florence Partello. 
" 2. That Florence Partello was entitled to bring an 
action to quiet the title to the Iowa farm in herself, 
and that the Iowa court had no jurisdiction to con¬ 
sider the title to the Washington property. 

3. That Florence Partello could not be compelled to 
bring an action in personam in a jurisdiction in which 
none of the parties were residents. 

4. That the voluntary personal appearance of the 
defendants within the jurisdiction of the Iowa court 
could not change the nature of suit pending there; 
nor could any decree of the Iowa court against those 
defendants have been enforced by that court. 

5. That the suit in Iowa cannot be held to be res 
ad judicata and to estop the appellee from maintaining 
this cause and her title to the premises in Washington. 

That the decree appealed from should be sustained. 

Respectfully submitted. 

Good, Child, Bobb & Wescott, 

Frank J. Hogan, 

Edmund L. Jones, 

Attorneys for Appellee, 
Florence Shipley Partello. 

Washington, D. C. 

March 26,1926. 



